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IN THE UTAH COURT OF APPEALS
DENNIS CHEEK,
Plaintiff/Appellant,
v.

CLAY BULLOCH CONSTRUCTION,
INC., a Utah Corporation; and CLAY
BULLOCH, an Individual,

Appellate Case No: 20150177-SC
Civil No. 030500447
Judge:PaulD.Lyman

Defendants/Appellees.

JURISDICTION
This matter involves a breach of a construction contract, the Utah Supreme Court
having original jurisdiction pursuant to Utah Code Annotated § 78A-3-l 02 (3) (j) and (4),
transferred to the Utah Court of Appeals on the 13 th day of March, 2015, under Rule
42(a), Utah Rules of Appellate Procedure and the Utah Court of Appeals having
jurisdiction by Utah Code Annotated, §78A-4-103(2) (j) (1953, as amended). This case
does not involve multiple parties or multiple claims requiring certification pursuant to
Rule 54(b ), Utah Rule of Civil Procedure. The Appellant has filed no objection.

ISSUES PRESENTED FOR APPEAL
Issues considered for appeal in this case include the following:
ISSUE No. 1: Whether or not the trial court erred in not granting recusal of the
district court judge, the Honorable Paul D. Lyman, assigned by special appointment to
serve in the Fifth Judicial District Court.
ISSUE No 2: Whether or not the trial court erred in not finding an integrated
1

contract pertaining to the essential terms of construction of Plaintiffs commercial
building.
ISSUE No. 3: Whether or not the trial court erred by failing to give the
consideration to construction documents, basing its decision on creditability to consider
terms of an implied in fact contract for construction of Plaintiff's commercial building.
ISSUE No. 4: Whether or not the trial court erred in failing to make adequate
findings and in not addressing those purposed by Plaintiffs trial counsel.

STANDARD OF REVIEW
Regarding recusal, determining whether a trial judge committed error by failing to
recuse is a question of law and this Court reviews for correctness, see Lunt v Lance, 2008
UT App 192, ,I7, 186 P .3d 978 . A judge shall disqualify himself in any proceeding in
which impartiality is reasonably questioned, including where the judge has personal bias
or prejudice concerning a party or a party's lawyer, see Utah Code Jud. Conduct. R. 2.
11 (A) ( 1). Bias and prejudice are improper when personal. A feeling of ill will or,
conversely, favoritism towards one of the parties to a suit is what constitutes
disqualifying bias or prejudice, see In Re Young. 1999 UT 81 ,I35, 984 P.2d 997. The
purpose of disqualification based on the appearance of bias is to promote public
confidence in the judicial system by avoiding appearance of partiality. Madsen v
Prudential Fed. Sav. & Loan Ass 'n, 767 P.2d 538, 544 n. 5 (Utah 1988). The Rule

contemplates disqualification where the judge is related to a party or an attorney or has a
2

close social or professional relationship with a party or attorney. Kearl v Okelberry, 2010
UT App 197 at page 8.
It is fundamental that there be a meeting of the minds on the integral features of an
agreement essential to the formation of a contract. An agreement cannot be enforced if its
terms are indefinite. See Richard Burton Enters v Tsern, 928 P.2d 368, 373 (Utah 1996)
(citing Pingree v Cont'/ Group of Utah Inc., 558 P.2d 1317, 1321 (Utah 1976)); Valcarce

v Bitters, 12 Utah 2d 61, 63,362 P.2d 427,428 (1996); see also Candandv Oldroyd, 67
Utah 605,608,248 P. 1101, 1102 (1926). So long as there is uncertainty or
indefiniteness, or future negotiations or considerations to be had between the parties,
there is no completed contract. A contract may be enforced even though some contract
terms may be missing or left to be agreed upon but if the essential terms are so uncertain
that there is no basis for deciding whether the agreement has been kept or broken, there is
no contract. Acad. Chicago Publishers v Cheever, 578 N.E.2d 981,984 (Ill. 1991).
Whether or not the 'missing term' was essential to the contract requires an examination
of the entire agreement and the circumstances upon which the agreement was entered,

Cessna Fin. Crop. v Meyer 575 P.2d 1048, 1050 (Utah 1978). Issues pertaining to
ambiguity and admittance of parol evidence present questions of law which this Court
reviews under a correctness standard, granting no particular deference to the trial court.

Bennett v Huish, 2007 UT App 19, ~ 8, 155 P.3d 917. However, whether a contract
implied in fact exists is generally considered a question of fact and the Supreme Court
reviews a trial court's factual findings under the deferential, clearly erroneous standard,
3

see Ryan v Dan's Food Stores, Inc., 972 P.2d 395,401 (Utah 1998). The same standard
applies in the Court of Appeals, see Sorenson v Kennecott-Utah Copper Corp., 873 P.2d
1141, 1144 (UT App 1994 ). The Supreme Court retains the power to decide whether, as a
mater law, a reasonable 'fact finder' could find that an implied contract exists. Ryan, 972
P .2d at 401; see also Sanderson v First Sec. Leasing Co., 844 P .2d 303, 306 (Utah 1992).
An award of damages is a factual determination that is reviewed for clear error, see Saleh

v Farmer Ins. Exch., 2006 UT 20, ,I 29, 131 P.3d 428. In the interpretation of an
agreement or a term thereof, that which gives reasonable, lawful and effective meaning to
all the terms is preferred to one which leaves a part unreasonable, unlawful or of no
effect, see Peirce v Peirce, 2000 UT 7, ,127; see also Restatement 2d of Contracts § 203
(1981 ). A contract's interpretation may be either one of law determined by the words of
the agreement or a question of fact determined by extrinsic evidence of intent. If a trial
court interprets a contract as a matter of law, this Court accords its construction no
particular weight. However, if the contract is not an integration or is ambiguous and the
trial court proceeds to find facts respecting the intentions of the parties based on extrinsic
evidence, then the Supreme Court's review is limited, see Kimball v Campbell, 699 P.2d
714 (Utah 1985); see also 50 W. Broadway Assocs. v Redevelopment Agency o(Salt Lake

City. 784 P.2d 1162, 1172 (Utah 1989).

Ill
Ill
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STATUTORY PROVISIONS
The statutory provisions in rules in which the Appellant believes to be applicable
and yet not necessarily decisive are as follows:
Rule 42(a) Utah Rules of Appellate Procedure
Utah Code Annotated § 78A-3- l 02 (3) (j) and (4) ( 1953, as amended)
Utah Code Annotated §78A-4-103(2) (j) (1953, as amended)
Rule 54(b) Utah Rule of Civil Procedure,
Rule 63 (b) Utah Rules of Civil Procedure,
Rule 3-108(3), Code of Judicial Administration
Rule 2.11 Utah Code of Judicial Conduct

STATEMENT OF CASE
NATURE of the CASE: This is a case involving a local business man, the
Appellant, DENNIS CHEEK, who hired a local contractor, the Appellate, refered to
herein collectively as Defendants, CLAY BULLOCH and his company, CLAY
BULLOCH CONTRUCTION, INC. a Utah corporation in good standing, to construct a
commercial building and make additions thereto, for the Sears store in Cedar City, Iron
County, Utah. The contract was based upon a set of plans that lacked some definition but
provided sufficient certainty in terms of structural design, load bearing and foundation
5

preparation. A soils report revealed that due to the collapsible nature of the native soils,
over excavation was required with recompaction, apparent that moisture not directed
away for the structure would impact the building's foundational integrity. The contract
was clarified and defined based upon the parties' course of dealing and after completion
of the initial building the Plaintiff, satisfied with the result but unknowing that
construction was made encroaching upon the property of adjoining property owners.
Thereafter, the Plaintiff had the Defendants construct an addition for small shops, storage
and a restaurant. This involved installation of a more sophisticated drainage system, a
grease trap. Yet, the contractual terms, defined by their established pattern of basic plans,
accounted for structural bearing loads and a geotechnical soils report, solidifying the need
for over excavation and recompaction to establish footings, addressing drainage and
installation of the grease trap, with modification made to the design by the Defendants
which changed the bearing loads and kept in place a drain pipe running under the
building, damaged during construction of the addition. This gave rise to what Plaintiff
believed to be the cause of foundation failure. Remedial steps revealed that the
foundation preparation had not conformed to the plans and the drainage not changed as
contemplated. It was discovered that the structure was encroaching upon adjoining
property owners and the drainage pipe identified as contributing to failure did not meet
code. This led to an action being filed.

Ill
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COURSE of PROCEEDINGS and DISPOSITION: Judicial proceedings were
initiated in June, 2003, for breach of contract, loss of income and attorney fees, see the
record at 3-8. Counsel for Defendants filed an entry of special appearance, moved to
quash service but answered in August, asserting various defenses and a counter claim for
unjust enrichment, breach of contract and defamation, primarily to foreclose on a
mechanic's lien recorded in April of that year, id at 19-31. The answer to the counter
claim was filed in September, 2003, id at 33-34. In January, 2005, the case was assigned
to Judge PAUL D. LYMAN, upon the request of Presiding Judge, James L. Shumate,
after a sua sponte recusal by Fifth District Court Judge, J. Philip Eves. In March, the
Defendants filed an amended answer and counter claim clarifying foreclosure of the
mechanic's lien. While some additional discovery took place, in January, 2010, the
Defendants filed a motion and memorandum to dismiss for failure to prosecute, id at 112
to 154 and the Plaintiff opposed, id at 155 to 166. The Defendants replied, id at 212 to
218 and submitted the matter for decision, id at 220. In May, 2010, the trial court by and
through the Honorable Judge Paul D. Lyman, granted Defendants' motion to dismiss for
failure to prosecute, id at 225 to 234, and a notice of appeal was filed in June, id at 240.
After Plaintiffs petition for entry of final judgment, filed in August, 2010, a final order
of judgment was issued in the same month, id at 323.
In December, 2011, this Court, in Appellate Case No. 20100479, filed its
memorandum decision reversing and remanding the trial court's decision, see the record
at 347-355 and the case was remitted in June, 2012. In July, 2013, the Plaintiff filed a
7

motion to determine application of the existing order, id at 384-85. Opposition was filed
thereto by the Defendants, id at 391-94. In the district court, the assigned judge, Paul D.
Lyman, filed its ruling on motion to determine application of order on the 16th day of
September, 2013, id at 428-29; attached as Exhibit "A" of addendum. Plaintiff filed a
request for reconsideration and to confront issues not addressed, id at 431-35; attached as
Exhibit "B" of the addendum, and Defendants filed opposition, id at 438 to 442; attached
as Exhibit "C" of the addendum. The Plaintiff replied addressing recusal issues, id at 44547; attached as Exhibit "D" of the addendum. The Fifth District Court, by and through
assigned judge, the Honorable Paul D. Lyman, issued its ruling on request for
reconsideration and to confront issues not addressed, id at 470-73, signed in July, 2014;
attached as Exhibit "E" of the addendum. This matter commenced as a five-day bench
trial in December, 2014, and finished in January, 2015. At close, the Plaintiff through
counsel purposed findings of fact and conclusions of law, and these were made a part of
the record, id at 510-34; attached as Exhibit "F" of the addendum. The trial court filed its
findings of fact and conclusions of law and order on the 2 nd day of February, 2015, id at
559-71; attached as Exhibit "G" of the addendum. Notice of the Appeal was filed by the
Appellant on the 4th day of March, 2015, id at 619.
STATEMENT OF FACTS
A. Construction of Sears Store
1. This concerns a construction contract involving the property of the Plaintiff, a
commercial building, the Sears store in Cedar City, Iron County, Utah, and storage and
8

four rental units with a loading dock, see Plaintiffs trial Exhibit No. 2, received, in the
record at 538, attached as Exhibit "H-1" of the addendum.
2. A survey of the property was made in March, 1999, by Bulloch Brothers
Engineering, Inc., a firm unrelated to the Defendants, pursuant to which the corners of the
property (not of the building) were staked, id, Plaintiffs trial Exhibit 3, received,
attached as Exhibit "H-2" of the addendum.

3. At the same time, in 1999, prior to design or construction, a soils report was
made by GEO Consultants for Plaintiffs property, and as part of its engineering analysis
and recommendation for site preparation and grading the report called for over
excavation to a depth of four feet below the bottom of the footings or two feet below the
existing ground surface whichever was greater and extending laterally at least five feet
beyond the building stem walls or a distance equal to the depth of the structural fill,
whichever was greater. It recommended recompaction to at least ninety percent (90%) of
the maximum dry density as determined by the Unified Soil Classification SystemAmerican Society of Testing Materials with eight inch loose lifts compacted on a
horizontal plane unless otherwise approved by the geotechnical soils engineer. The level
of compaction was to be observed by the same soils engineer to determine material to be
removed, id, Plaintiffs trial Exhibit 4, received, pages 3-5, attached to Exhibit "H-3" of
the addendum.
4. Construction drawings were prepared by Bulloch Brothers Engineering, Inc., in
May, 1999, which included a floor plan that detailed footings as well as the building's
9

roof overhang, id, Plaintiffs trial Exhibit 5, received, attached as Exhibits "H-4, (a) and
(b)" of the addendum.
5. Regarding inspection of actual placement of the structure on his property, the
Plaintiff testified at trial as follows:
Q. With respect to the southeast comer of that property, where was the Sears
building to be located?
A. Right on the property line, with respect to the two foot overhang. The overhang
was supposed to be right on the property line.
Q. The date of that survey, are you able to see that? Lower left hand corner.
A. Lower left hand comer 3130/1999.
Q. Alright. With respect to the time frame in which the Sears building was
constructed, is that near that time?
A. Its near the time. It may have been a month or two after that that we started.
Q. was the --property comer-- southeast comer [staked]? (Misstated in trial
transcript).
A. Yes, it was.
Q. Did you review that with Mr. Clay Bulloch before construction began?
A. It seemed to me that we walked the property line.
Q. In conjunction with your plan to build the Sears building and Artie Circle
moving forward, was a geotechnical investigation conducted and report
obtained?
A. Yes. See the record at 633, Trial Transcript, volume one, pages 23-24, attached
as Exhibit "I" of addendum. (emphasis added)
6. In January, 2000, the Defendants, as general contractor, filed a certificate of
completion and therein stated that the construction had been completed in accordance
with final plans and specifications, indemnifying the Small Business Administration from
potential liens, see the record at 538, Plaintiffs trial Exhibit 6, received, attached as
Exhibit "H-5" of the addendum.

Ill
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B. Construction of Additional Units
7. A year and a half later, August, 2001, the Plaintiff contacted Defendants about
adding retail units to his store and in that regard testified as follows:
Q. Could you recount just briefly what you and Mr. Bulloch talked about?
A. I can. I was in the process of selling one of my buildings down town, and I
wanted to do a 1031 and add some retail units on my existing Sears Store. I came
to Clay and asked him about adding the units on and giving an approximate square
feet of a thousand square feet to twelve hundred square feet each, and we wanted
four of them.
Q. Alright. What was his response?
A. He said it was doable, and then we got talking about price, and he gave me
an approximate estimate of thirty five dollars a square foot.
Q. What, if anything, did you and him plan to do?
A. Well, he had planned to go down to Bulloch Engineering and obtain the
plans, and said that he would set up a date with the City and see if we can get
it approved, see if we met the requirements.
Q. Did he subsequently bring plans to you?
A. The first time I seen the plans, he brought one plan, was to the project
review at the same City office.
Q. When was that?
A. It had to be August 24 th I believe --24, 26, somewhere around there.
Q. Alright. See the record at 633, Trial Transcript, volume one, page 27, attached
as Exhibit "I" of the addendum. (emphasis added)
8. The prepared plans included a grading plan, noting that all site foundation work
was to be done in a accordance with the soils report by GEO Consultants in April, 1999,
and detailed the relocation of an existing six inch storm drain pipe. It provided detail for
footings for over excavation and compaction and structural notes stating that work shall
conform with the 1997 edition of the Uniform Building Code as supplemented unless a
higher standard is called for, the contractor to verify all dimensions and conditions at the
site. The contactor was responsible for obtaining clarification from the engineer or owner
11

before continuing construction and bring to the engineer's attention conflicts or
omissions. It made note that any unusual conditions (water, soft layers, rock out
croppings, etc) encountered during excavation was to be immediately brought to the
attention of the soils engineer, see the record at 538, Plaintiff's trial Exhibits 8 and 9;
attached as Exhibit "H-6 (a) and (b)" of the addendum.
9. In September, 2001, Bulloch Brothers Engineering prepared a foundation plan
and stated that the foundation design was subject to the soils report, see the record at 538,
Plaintiff's trial Exhibit I 0, received, attached as Exhibit "H- 7" of the addendum. The
week before, the matter was brought before the Project Review Board of Cedar City on or
about the 23 rd day of August, 2001, and minutes reflected a discussion that the additions
would be built out of the same material as the Sears store, masonry and metal roof,
utilizing the original soils report, providing adequate parking which was approved
accordingly, see the record at 538, Plaintiff's trial Exhibit 11, received, attached as
Exhibit "H-8" of the addendum.
10. Commenting upon the review meeting, the Plaintiff testified:
Q. Tell me what you did with the council that night and with respect to the one
plan, the site grading plan which you have?
A. Well, we met. I think there was a Kit Wareham, Bob Buhanan, several other
people from Utah Power and different people from there when we met. They
discussed the parking, power-whether power was adequate or not, and the
parking was adequate enough, and they approved the project.
Q. Did you discuss anything with respect to soils?
A. Oh, yes. I believe that they stated in here that they have talked about the
parking, and then they stated that the original soils report -Q. JustA. Yeah.
12

Q. Would you just read the first three lines -A. Sure.
Q. -- of that entry?
A. Sure. For retail shops and a covered storage area are proposed. The
storage will build out of the same material as Sears, masonry and a metal
roof. The original soils report from the Sears building will be used. There is
adequate parking, see the record at 633 pages 29 attached as Exhibit "I" of the
addendum. (emphasis added)
11. Excavation, recompaction and placement of footings occurred in October, and
in that regard the Plaintiff testified:

Q. You previously indicated that Clay went forward with construction in the
(inaudible) part of October, what had he constructed or what -- what was in place
during October?
A. Well, at the end of October he had had the footings, stem wall, rough
plumbing in and the floors.
Q. For?
A. For the -Q. For units?
A. --for units, see the record at 633 Trial Transcript, volume one, at page 34-35;
attached as Exhibit "I" of the addendum. (emphasis added)
12. Formulation of the contract had been established by the course of dealing
between the parties but in this case it involved a rudimentary bid proposal submitted in
th

response to a competing bid. On or about the 30 of October, 2001, the Plaintiff received
a proposal from Monty Stratton Construction for $143,975.00 and Defendants submitted
a hand written bid for $211,320.00, see record at 538, Plaintiffs trial Exhibits 12 and 13;
attached as Exhibits "H-9( a) and (b)" of the addendum.
13. In conjunction therewith, the Plaintiff testified:

Q. Did you have an opportunity to review this with Clay?
A. Yes, I did.
13

Q. Go into it? Tell me about that discussion.
A. After I received Clay's bid and I took and figured this out, Clay came into
my office, and I asked him if he would match Monty Stratton 's bid and he
said, "Yeah, yeah, yeah, yeah" that he would. That's his expression.
Q. Look at Exhibit No. 13.
A. Okay.
Q. What is that?
A. That's Clay's bid.
Q. There is a total figure of $211,3 -A. Yeah $211,320.00, uh-huh.

Q. So in order to compare the two, then what did you have to do to Clay's?
A. I had to take Clay's-- I think a little bit, I am a little bit confused here, but I
took Clay's bid, added up all the things that-Q. You already did?
A. Yeah, he had already done, and then add it to Monty Stratton' s bid. The only
thing I didn't have here was the rough estimate in plumbing that Clay had put in.
Q. Did Stratton have copies of the building plans from Bulloch Brothers
Engineering?
A. Yes, sir.
Q. Did Clay have copies of those plans?
A. Yes, as far as I know he should have, yes. I would not start a building
without them.
Q. Were those plans the basis for the bid?
A. Yes. See the record at 633, Trial Transcript, volume one, at pages 37 and 38,
attached as Exhibit "I" of the addendum. (emphasis added)

14. The Defendants by and through Clay Bulloch acknowledged having the benefit
of the plans prior to construction, stating as follows:
Q. Okay. My question is this, at some point did you give Mr. Cheek an
itemized-- itemization of what it would cost-- what would you charge-what
your company would charge to build the Sears building?
A. Yes.
Q. Do you recall when that would have been?
A. It would have probably been the end of April in 9-or the end of May in
'99.
Q. Okay. So if these plans were dated May the7th do you think that you
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would have had the benefit of these plans?
A. I think so, see the record at 635, Trial Transcript, volume three, page 71,
attached as Exhibit "I" of the addendum. (emphasis added)
15. The Defendants' testimony regarding the staking of the building for
foundation preparation was scrutinized during cross examination with the Defendants
responding as follows:
Q. There is no indication that I can see on Exhibit No. 3 of the other two-- or the
other-- the comers of the building being located. Can you see anything on that
exhibit that would reveal that?

Q. BY MR. MCIFF: Alright. My question was, are you aware of any other survey
that resulted in the marking of the other comers of the building other than the
Bulloch Brothers survey? Are you aware of any other survey?
A. When a survey comes out and surveys it, they do not produce a drawing
that shows four points. You already got the plot plan here.
Q. Okay.
A. I do not know the question you are asking.
Q. Well I -A. I do not understand the question you are asking.
Q. I am trying to find out if you are aware of any survey that would have resulted
in stake on the comer other than the southeast comer?
A. There was four stakes in the area when I put the building on it.
Q. Oh alright. How many of those-- how many of those stakes would have been
removed in your over excavation?
A. Well, you have to remove the stakes if you are going to over ex, see the
record at 635, pages 164-66, volume three, attached as Exhibit "I" of the
addendum. (emphasis added)
16. When the inquiry shifted to over excavation, Defendants responded:
Q. Look at Exhibit No. 5.
A. Okay.
Q. Site plan. You got that before you, Exhibit No. 5?
A. Yes, I do.
Q. You see the line that is at the property line on the east as well as the outside
edge of the building?
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A. Yes.
Q. The same is true of the south part of the way.
A. Okay.
Q. Correct?
A. Correct.
Q. When you over excavate five feet beyond the property line on the east and
the south how would you have maintained those stakes on the property
corners?
A. You cannot go five feet to the south. I am on somebody else's property.
That's - I do not understand what you are asking me.
Q. I am trying to understand how you over excavated five feet on the east and
five feet on the south without wiping out those stakes.
A. The property stakes have to stay where they are at. I cannot be on
someone else's property.
Q. So are you saying that did not go five feet out side of the building?
A. You cannot it is impossible.
Q. How did you get you ten feet, then, on the east and on the south sides?
A. Just with the backhoe. So-Q. But did-A. You are asking me an impossible question.
Q. No, I am asking you, did you--did you excavate five beyond the wall of the
building on the east and on the south sides?
A. I could not.
Q. Well, you physically, could do it, correct?
A. I could.
Q. But you did not?
A. I cannot. I cannot be on someone else's property.
Q. I am just asking you what you did

A. I dug it right on the property line, the thickness of the backhoe.
Q. And that is it?
A. Yes.
Q. Did you put the building-- or did you attempt to put the building right on
the property line?
A. No.
Q. What did you attempt to do?
A. We went in the two feet. I-it was already prestaked. The reference points
for the corners were there. See the record at 635, Trial Transcript, volume three,
pages 166-67, attached as Exhibit "I" of the addendum. (emphasis added)
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17. Although Plaintiff denied such permission, the Defendants maintained that the
parties agreed to place cement pads for the air conditioning units on the property of the
east adjoining property owner, the Defendants responding to cross examination as
follows:
Q. You described a conversation about location of the air conditioning units.
A. Yes.
Q. You did put those across the property line?
A. Yes, I did.
Q. Was that any less evasive than digging out and then compacting back?
A. Well of-Q. Was that less evasive-A. Of course it was.
Q. -- to the neighbor's property?
A. Yes.
Q. Meaning that it would have been-- it would have been worse to have over
excavated than it would have been to put the air conditioning units there?
A. Yes, it would have been.
Q. The Sears building was completed in due course, and you and Mr. Cheek
resolved all matters, and he paid you and you prepared a certificate of
completion, is that correct?
A. Correct. See the record at 635, Trial Transcript, volume three, pages 168-69,
attached as Exhibit "I" of the addendum. (emphasis added)

18. The Defendants failed to comply with the directive of the plans when placing
the grease trap, claiming to have encountered unusual saturation due to an alleged break
in the sprinkler line. Under their agreement, the contractor was to notify the soils
engineer upon discovering any unusual events of saturation, regarding the incident the
Defendants testified:
Q. BY MR. SNOW: Mr. Bulloch, I need to ask you about during the course of
construction of the addition, when it came time to place the grease trap, do you
recall where that was placed?
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A. On the west side of the shop area.
Q. Yes. Were you present when that was being accomplished?
A. Yes, I was.
Q. I would like you to look at Exhibit 1 of the -- in the black binder.
A. Okay.
Q. Approximately was that in the landscape area to the west of the building?
A. Close to the landscape area.
Q. How far away from the building; do you recall?
A. About three, four feet.
Q. Was there a problem in that area the interfered with your ability to place
it there?
A. We dug down about five and a half feet, (misstated in transcript) and
encountered water.
Q. Was it running water or just very saturated?
A. Super saturated and running.
Q. Did that interfere with the placement of the grease trap?
A. It was extremely hard to dig that hole.
Q. Did you raise that issue to Mr. Cheek?
A. I did.
Q. Before you raised that issue to Mr. Cheek, did you investigate-try to
investigate to see where the water was coming from?
A. We found that the water was coming from a broken valve.
Q. What kind of valve?
A. A sprinkler valve. See the record at 635, Trial Transcript, volume three, pages
141-42, attached as Exhibit "I" of the addendum. (emphasis added)
C. Discovering Breach of Contract
19. In 2003, the Plaintiff noticed subsidence and an investigation was conducted
resulting in a geotechnical stress investigation report, dated June 4th, 2003, finding that
the requirements of over excavation and compaction had not been met in construction,
rendering the following opinion:
It is therefore our opinion that if the soils were over excavated and recompacted as
recommended in the previously mentioned geotechnical investigation, excessive
settlement would not have occurred, see the record at 538, Plaintiffs trial Exhibit
No. 25, received, at pages 5-9, attached as Exhibit "H-1 O" of the addendum.
18
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20. At trial, the geotechnical engineer testified:
Q. BY MR. MCIFF: Aright. Will you supply us the set forth test results that you
found did not meet the requirements imposed in your geotechnical
recommendation?
THE COURT: Did you understand the question?
THE WITNESS: -- all the test-- yes. All the test results were containing within the
report. Most of them did not pass. There were a few tests in-- that appeared
after just reviewing that may have passed the-- but they were in the-- in the
center of the building that was under the asphalt, so that's why I am trying
to-all the test in this report, you cannot say that they did not meet the
requirements.
Q. BY MR. MCIFF: Okay. The test along the bearing walls, what were the
results of those tests?
A. In boring one and two it appears that all those tests did not meet the
requirement, see the record at 634, Trial Transcript, volume two, pages 28,
attached as Exhibit "I" of the addendum. ( emphasis added)
21. It was discovered that the over excavation could not have occurred when
building the additional units and that certain load bearing walls did not have footings as
called for in the original plans, the investigating engineer testifying:
Q. Was that a wall that should have had a footing underneath it?
A. Yes. According to Bulloch Brothers plan, yeah, it should.
Q. Was there a footing there?
A. It does not appear that there was a footing there.
Q. What is the black strip?
A. The black strip is asphalt from the original parking lot prior to the addition that
was left underneath the building.
Q. How close is it to the exterior south wall?
A. It appears that it is approximately twenty four inches.
Q. Do you have actually a blow-up of that tape in the next photograph?
A. Yes. Photograph two is the blow-up.
Q. So it is a little bit over twenty-four? You see the asphalt?
A. Yes. It appears that it is twenty-eight inches.
Q. Regarding the placement of the structure in relation to the property line, what
did that tell you when you looked at that?
A. That photograph is evidence that the lateral excavation required in the
soil's report was not followed.
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Q. If it would have been followed, how far should that asphalt had been cut
back?
A. At least five feet. See the record 634, Trial Transcript, volume two, at pages 9293, attached as Exhibit "I" of the addendum. (emphasis added)

22. The Plaintiff had resurveyed the boundary lines with improvements on the
property which revealed encroachment along the southern and eastern boundaries, see the
record at 538, Plaintiffs trial Exhibit 20, received, attached as Exhibit "H-11" of the
addendum.
23. The surveyor testified as follows:
Q. Did you find a discrepancy between the location of the building and the
property lines?
A. Yes, I show it on the survey.
Q. Right behind your survey map is an enlargement of the comer. Would you turn
to that?
A. Okay.
Q. Does the enlargement allow you to read the number as describe the discrepancy
between the survey and the building location?
A. Yes.
Q. Quickly tell us what you found with respect to the futures?
A. Well, it the northeast corner there is the 1.65 foot overhang of the building.
At the southeast corner there is a 1.3 overhang. It shows the east line of the
concrete air-conditioning pads 1.3, a dish antenna at 6.36, and 3.07 in the
center of the off-set there. Then .21 down on the south side of the south
overhang.
Q. So with respect to the building itself, you have three overhang futures, a
1.65 up towards the top and then down to the south a 1.3, and those
overhangs to the east?
A. Yes.
Q. Then you have an overhang south of .21?
A. Yes. See the record at 635, Trial Transcript, volume three, page 7-8, Exhibit "I"
of the addendum. (emphasis added)

24. Investigation of the property also revealed that the six inch run-off drainage
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pipe was not been relocated as called for in the plan and had been damaged and repaired
at the location where the foundation had failed, the line of questioning involving the
investigation set forth the following:
Q. They took photos of the drainage pipe when it was dug up?
A. Right.
Q. Alright.
A. (Inaudible) leaked at it wasn't repaired correctly.
Q. So taking you now to the photographs in No. 36, describe what those two
photographs one and two show.
A. What it shows is the pipe was busted or repaired, and they took a similar
pipe, cut it in two then tried to glue it to the top but they-- you can see where
they cut it right next to the building so they did not-Q. Where could you see that?
A. You can see it in No 2 on the-Q. Bring the courts attention to it.
A. This right here, sir. You can see that the pipe underneath is a saw cut, and
there is a better picture on the other side. 2. Right here. Okay.
Q. Alright. So photo one is as it is being uncovered. Then photo two you
would describe. What is photo three?
A. Photo three is the (inaudible) insert that we had over there. It shows the
dirt at the time of when they tried to correct it. It shows -- it did not seal, it
dido 't seal at all.
Q. Was the sleeve correctly placed?
A. No, it was loose. You could not-- if it was properly clued you could never
had got that off without any damage. It was just sitting there, see the record at
633, Trial Transcript, volume three, pages 66-67, Exhibit "I" of the addendum.
(Emphasis added)

25. It was determined that to leave the existing pipe underneath the structure
would violate code. In regard thereto, the Plaintiffs plumbing expert, Don Lowe,
testified:

Q. After it was excavated to find out the problem, and it shows two joints on the
pipe just inside the building.
A. Uh-huh
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Q. Would that have been the-- in the area where you-- in terms of footage, but the
general area where you encountered the leakage?
A. I would not just say it is right in the area near the outside of the building, I
would say it is just right in the area near the outside of the building.
Q. That west found-- that west wall?
A. Uh-huh. Where the corner is, the corner against the pipe, the code says
that it has to be scheduled forty underneath a building, and this looks like it is
what is called SDR-35, which is sewer pipe designed for outside of a building
to be in the ground, but not under a building. So it appears the thickness is
about half of what is required under the building.
Q. So if this pipe were left under or in the additional constructed over this
pipe, would that violate code?
A. Correct. See the record at 633, Trial Transcript, volume one, at page I 00,
attached as Exhibit "I" of the addendum. (emphasis added)

~

26. The Defendants proposed a roofing system on the addition that compromised
of the structural support, see Plaintiffs trial Exhibit 15, attached as Exhibit "G-12" of the
addendum, to which the Plaintiff testified:
Q. And number 15, what Clay purposed?
A. Number 15 is a rendition that Clay came up with.
Q. Now you described the benefit-- he said it would look better?
A. He said it would look more commercialized. The other one we had looks like
little houses. This would be more esthetic. Also blend in better with the building
then what we had.
Q. At the time of the original proposal, which is shown in number 7, do you
know what the plans called for with respect to footings underneath those four
units?
A. Yes, sir. The original plan called for the footings inside the interior space
of the four units.
Q. Look at Exhibit 10.
A. Exhibit 10?
Q. Just look at the small one there. Could you look-A. Oh okay, I am sorry. Yes, sir.
Q. Did you see the footings on those three internal walls?
A. Yes, you can.
Q. Did you see the-- in that area after the excavation was done during the
correction process?
22
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A. That area was checked out and verified, and no footings were put in.
(emphasis added)

27. Due to the encroachment the Plaintiff to purchased a portion of the adjoining
property and paid TWENTY-SEVEN THOUSAND AND TWENTY-THREE
DOLLARS AND SEVENTY-THREE CENTS ($27,023.73) as reflected in his final
settlement statement, see the record at 539, Plaintiffs trial Exhibit 42, received. In
addition, the Plaintiffs costs of repair included the following:
(a) FIVE THOUSAND DOLLARS ($5,000.00) to Watson Engineering, Plaintiff
trial Exhibit 43 and twenty thousand four hundred and twenty dollars ($20,420.00)
, see Plaintiffs trial Exhibit 43;
(b) TWENTY-SEVEN THOUSAND NINE-HUNDRED AND THIRTY-EIGHT
DOLLARS ($27,938.00) to Attless Peirce, Plaintiffs trial Exhibit 44;
(c) THIRTY-TWO THOUSAND THREE-HUNDRED DOLLARS ($32,300.00)
to John Orton, Plaintiffs trial Exhibit No. 45;
(d) THREE-THOUSAND FOUR HUNDRED DOLLARS ($3,400) to GEO
Consultant, Plaintiffs trial exhibit No. 46;
(e) THREE-HUNDRED AND SEVENTY DOLLARS AND ONE CENT
($370.01) to Day and Night Plumbing Inc., Plaintiffs trial Exhibit No. 47;
(f) SEVEN HUNDRED AND FIFTY DOLLARS ($750.00) to Adare Plumbing,
Inc., and ONE HUNDRED AND SEVENTY-FIVE DOLLARS ($175.00) to
Adam's survey, Plaintiffs trial Exhibit No. 48, all of which were received and
made a part of the record at 539.
The Plaintiff also suffered a loss on the sale of the property which furthered
required that the repairs be made on an expedited basis and the situation could not wait as
suggested by Defendants' expert.

D. Pretrial and Trial Proceedings

28. After the matter was reversed, remanded and remitted the Plaintiff brought a
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motion for the district court judge, the Honorable Paul D. Lyman, to recuse in the form of
a motion to determine application of existing order and to confront issues not addressed,
see the record at 384. The court concluded that Judge Eve's recusal order did not create
an order that the case be assigned outside of the Fifth District and that Judge Lyman did
not become a Fifth District Court judge through the December 12'\ 2012, judicial
assignment authorizing him to assist the Fifth District in Beaver County and throughout
the district on domestic matters for a one-year period, pursuant to Rule 3-108 Utah Rules
of Judicial Administration, see the record at 428-29, Exhibit "A" of the addendum.
29. The Plaintiff filed a request for reconsideration clarifying out of respect for the
Court and the integrity of the judicial process, based upon the relationship of the parties
to the Fifth District Court that it reconsider recusal under informal opinion 98-14 in that
Judge Eves' order was now the law of the case and continued to apply to every fifth
district court judge, see the record at 431-35, attached as Exhibit "B" of the addendum.
30. The Defendants filed memorandum in opposition asserting that the portion
addressing personal bias or prejudice did not apply and stating that automatic
disqualification need not be required in those situations referring to an employee within a
judge's district or immediate family the litigants in this case. The Defendants stated that
Judge Lyman had no close working relationship with the subject employee, whose was
Defendants' wife and a company official, although District Court Clerk, see the record at
438-441, attached as Exhibit "C" of the addendum.
31. On the I st day of July, 2014, the court filed its ruling which asserted that the
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request for reconsideration did not fit within the Rules and did not conform to Rule 7,
Utah Rules of Civil Procedure, the attack on the court's prior ruling was baseless and
Plaintiffs reference to the court directory for the Fifth Judicial District Court, listing the
Honorable Paul. D. Lyman as Fifth District Court Judge was in error since he was serving
in Beaver County only by judicial assignment due to work load shortages. The judge
asserted that he had no working relationship with the subject employee of the court and
without such relationship there was no appearance of impropriety, see the record at 4773, attached as Exhibit "E" of the addendum.

SUMMARY OF ARGUMENTS

A.

The trial court judge, the Honorable Paul D. Lyman, erred in not following the
procedure for review of recusal. This Court reviews such by a correction standard. A
judge shall disqualify himself in any proceeding in which impartiality might be
reasonably questioned, and includes when the judge has a personal bias or prejudice
concerning a party or party's lawyer. The purpose of disqualification based on the
appearance of bias is to promote public confidence in the judicial system by avoiding the
appearance of partiality. The Rule contemplates disqualification, where, for instance, the
judge is related to a party or an attorney or has a close social or professional relationship.
Rule 63(b) contemplates review and consideration by the Presiding Judge to shift the
25

burden of showing actual bias or abuse of discretion to the party challenging an otherwise
qualified judge.

B.
The trial court erred in not finding an integrated contract on the essential terms of
agreement between the parties which contemplated first and foremost the construction of
Plaintiffs commercial building on his property. The trial court misconstrued such
consideration by failing to address whether the contract was integrated as to its essential
terms, interpreting the contract upon an understanding that the parties intended the
structure to be built on Plaintiffs property and in compliance with the building code,
according to the specifications of the building plans and soils report. The contract in this
case should have also been considered in light of the original structure as completed. The
parties had an understanding that construction was complete on the Sears store. The trial
court's focus on creditability without considering construction specifications or plans,
distorts the issues in understanding the relationship of the parties to the contract whose
action was consistent with an understanding that the structure was intended to be built in
compliance with the plans, the building code and upon Plaintiffs property.

C.
The trial court erred in its review weighing issues of credibility considering the
agreement of the parties as an implied in fact contract in that it failed to not give full
consideration to the documents and other factors relied upon by the parties in
constructing Plaintiffs commercial building. When considering whether the parties enter
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into a contract implied in fact allowing them to agree orally to changes and extra work
that deviated from the purposed agreement, this court reviews such under a differential,
clearly erroneous standard. The essential elements of contract formation exist in the
present case, offer and acceptance, competent parties and consideration. The proposal
constituted an offer to complete certain details of construction for certain prices and it
clearly sets forth additional terms regarding the work and the party's relationship. The
trial court's findings of fact, conclusion or law and order reveal that it did not consider
the matter in terms of a breach of contract but rather as negligence and quality of
workmanship. The contract in this case required the contractor obtain clarification from
either the structural or soils engineer before deviating from the plans and specifications
and this was not done. The court's attempt to base its decision upon the appearance and
demeanor of the parties to determine what was agreed to under the contract creates the
paradox in assuming that the contract consisted or terms that would not have been lawful
of enforceable such as trespass or completing construction that did not meet code and
misapplies the rules of interpretation which in this case relieve one party of the
responsibility or obligation by asserting that he was a participant in an agreement to
trespass and not condone as well as building code violations. The findings of fact,
conclusions of law and order submitted by the court not consider or address the
documentation presented at trial but focuses entirely upon determining the scope and
definition of the contract through observation of the parties' appearance and demeanor
while testifying. Plaintiffs counsel was denied the opportunity of rebuttal on in closing

27

argument in lieu of submitting purposed findings of fact and conclusions of law which
the trial appears to not have considered or addressed in making its own.

D.
The trial court erred in failing to make specific findings on an disputed evidence
pertaining to contract formation and performance and by not adopting those provisions
addressed in Plaintiffs purposed findings of fact and conclusions of law. These were
more appropriately addressed the specific issues and evidence presented at trial. The case
involved a five day bench trial with over twelve witnesses and one hundred Exhibits but
Plaintiffs purposed findings of fact and conclusions of law set forth in detail the facts
admitted as evidence at trial, undisputed in most instances but not addressed or
considered by the trial court in rendering its decision. This is a matter involving a
construction contract and therefore the terms of performance or non compliance warrant
the trial court's close scrutiny. It is fundamental to such review that the essential tenet is
the understanding between the parties that the Contractor have a duty to perform in a
fashion to meet and satisfy the project specifications. The contractor is required to follow
the specifications. It is fundamental under Utah law that when a party fails to perform a
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duty under a construction contract, such failure is a breach of contract for which the non
breaching party may recover damages. Damages in this case were also admitted into
evidence without dispute or challenge and were appropriate to compensate for the injuries
caused to Plaintiff by Defendants' encroaching upon the property of adjoining owners
and failing to prepare foundation for construction of the Sears building and the addition.
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ARGUMENTS

THE TRIAL COURT JUDGE, THE HONORABLE PAUL D. LYMAN, ERRED IN
NOT RECUING HIMSELF AND NOT FOLLOWING THE PROCEDURE FOR
REVIEW OF RECUSAL

Determining whether a trial judge commits error by failing to recuse himself is a
question of law and this Court reviews such for correctness, see Lunt v Lance. 2008 Utah
App 192, 17 186 P. 3d 978. A judge shall disqualify himself in any proceeding in which
impartiality might be reasonably questioned, including where the judge has a personal
bias or prejudice concerning a party or a party's lawyer, see Utah Code of Judicial
Conduct. R. 2. 11 (A)( 1). The appearance of bias is also considered. The purpose of
disqualification based on appearance of bias is to promote public confidence in the
judicial system by avoiding even the appearance of partiality. Madsen v Prudential

Federal Savings & loan ass 'n, 767 P. 2d 538, 544, n. 5 (Utah 1988). In this case, Rule
2.11 has application and reads as follows:
(A) A judge shall disqualify himself or herself in any proceeding in which the
judge's impartiality might reasonably be questioned, including but not limited to
the following circumstances:
(1) The judge has a personal bias or prejudice concerning a party or party's
lawyer, or personal knowledge of facts that are in dispute in the proceeding.
(2) The judge knows that the judge, the judge's spouse or domestic partner, or
person within the third degree of relationship to either of them, or the spouse or
domestic partner of such a person is:
(a) a party to the proceeding, an officer, director, general partner,
managing member, or trustee of a party,
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(b) acting as a lawyer in the proceeding;
(c) a person who has more than a de minimis interest that could be
substantial affected by the proceeding, or
(d) likely to be a material witness in the proceeding. (emphasis added)

In the comment section it states that under this Rule a judge is disqualified
whenever the judge's impartiality might reasonably be questioned, regardless of whether
any of the specific provisions of paragraphs (1) though (6) apply. It further states that a
judge's obligation not to hear or decide matters in which disqualification is required
applies regardless of whether a motion to disqualify is filed. Moreover, the judge's
responsibilities are proactive in requiring that he or she disclose on the record
information that he believes parties or their lawyers might reasonably consider relevant to
a possible motion for disqualification, even if the judge believes there is no basis for
disqualification. The Rule contemplates disqualification, where, for instance, the judge is
related to a party or an attorney or has a close social or professional relationship with the
party or an attorney. See Kearl v Okelberry, 2000 Utah App 197 at page 8.
The record in this case in replete with examples of manifested disposition of ill
will or, converse, favoritism towards the Defendants and this is what is now clear should
have been the basis for disqualification, see In Re Young. 1999 UT 81, ~35, 984 P. 2d
997. Perhaps the strongest indication of this, however, is manifested by the trial court not
following the established procedure for review. In Bacon v Jorgensen. 2006 UT App 25
this Court stated as follows:

Bacon also alleges that the assigned district court judge was bias against
him and the judge should have recused himself. After Bacon filed his
30
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motion to recuse, the district court judge complied with the requirements of
Rule 63 (b) of the Utah Rules of Civil Procedure by referring the matter to
the presiding judge.

Accordingly, because the district court judge fully complied with Rule 63
(b ), it the burden shifted to the Petitioner to show actual bias or abuse of
discretion. Id at~ 5; see also State v Alonzo, 973 P. 2d 975, 979 (Utah
1998).
In other words, in circumstances where the assigned judge does not follow the
procedure, there is at least inferred a presumption of bias or prejudice when the matter
has not been reviewed by the Presiding Judge. Similarly, in Maxine B. Nickle Trust v

Carlsen, 2008 Utah App 185, this Court noted that the judge in that case followed the
provisions of Rule 63 (b) of the Utah Rules of Civil Procedure by seeking a reviewing
judge who determined that Carlsen 's affidavit was legally insufficient. It stated that
because these provisions were met, this Court reviewed the judge's decision on abuse of
discretion and stated that to overcome the presumption of qualification, the one moving
to disqualify must show that the assigned judge had such a bias that he could not fairly or
impartially determine the issues. See also Poulsen v Frear. 946 P. 2d 738, 742 (Utah App
1997).
The Honorable Paul D. Lyman, although having been assigned to the Fifth Judicial
District Court to meet the case load, has served as the district court judge in the Fifth
District in Beaver County now for several years and works regularly with the Clerk of the
Court who is the wife of the Defendant and an officer of the Defendant's construction
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company. It is hard to conceive of any professional relationship that would be closer than
the District Court Clerk working with judges operating within the district whether
assigned by special appointment or acting in the general duties. There is at least implied
from the Rule and the supporting case law that when an issue arises as to prejudice or
bias that the appropriate procedure is to have the presiding judge consider the motion or
affidavit and not just decide his own qualification. The fact that the trial court judge
refused to recuse deciding for himself there existed no basis for disqualification, calls into
question the basis of judgment he exercised in deciding the case, his findings of fact and
conclusions or law and order as well as his interpretation of contractual terms and the
relationship between the parties and this requires review.

B.
THE TRIAL COURT ERRED IN NOT FINDING AN INTERGRATED
CONTRACT ON THE ESSENTIAL TERMS OF THE AGREEMENT BETWEEN
THE PARTIES CONCERNING THE CONSTRUCTION OF
PLAINTIFF's COMMERCIAL BUILDING ON HIS PROPERTY

This case poses a bit of a paradox. It involves two outstanding members of a
southern Utah community who each had such high regard for the other that the course of
their dealings was marked with one of trust and understanding. That relationship which
was at one time the hallmark of fair dealing within the community deteriorated to a point
where each now feels strongly offended by what transpired at the end. Add to that the
findings of fact and conclusions of law and order a judge who Plaintiff believes tried to
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protect the Defendants in its ruling and in the course of that refused recusal and this
becomes a case deserving of scrutiny for the sake of both parties. In the course of doing
so, the trial court missed a first and foremost consideration in addressing whether there
was an agreement between the parties. In Bailey-Allen Co., Inc., v Kurzet, 942 P. 2d 180,
186 (Utah App 1997), this Court said that when interpreting a contract, a trial court 'may
first' inquire as to whether the contract is integrated, see also Haul v Process Instruments

& Control, Inc., 866 P. 2d 604 (Utah App 1993), aff'd, 890 P. 2d 1024 (Utah 1995).
Because this is a factual determination, review by the appellant court is limited, id; see
also Webb v R. OA Gen, Inc., 804 P. 2d 547,551 (Utah App 1991).
In Kuvzet, this Court went on to state that an integrated contract is an agreement
where "the parties thereto adopt a writing or writings as a final and complete expression
of their agreement. Id at 186. If the contract is determined to be integrated, the parol
evidence rule excludes evidence of terms in addition to those found in the agreement. If
the contract is in writing and the language is not ambiguous, "the intention of the parties
is determined from the words of the agreement". Id. In that case, a circumstance similar
to that present in this one, where the parties agreement is in part a writing which in view
of its completeness and specificity reasonably appears to be a complete agreement, it is
taken to be an integrated agreement unless established by other evidence that the writing
did not constitute a final expression. See also Union Bank v Swenson, 707 P. 2d 663, 665
(Utah 1985) and Restatement (Second) of Contracts 209 (3)( 1981 )). In Kuvzet, it was
sufficient to find that the contract between the parties was a complete and final
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expression of their agreement that involved a bid on a construction job and terms defined
through course of performance. Such becomes the definitive qualification for the
circumstances in this case. Surely, there is a meeting of the minds on the integral features
of the contract essential to its formation, where the terms were sufficiently definitive. As
that case, a contract may be enforced even though some contract terms may be missing or
left to be agreed upon. The fact that the initial project was concluded, the building built
and the contractor paid, is sufficient to establish that at least the parties at the time
believed that their agreement for construction was complete and performed. Simply
constructing the building to encroach upon property of another does not change the
integration of the contract. It must be interpreted in a way that gives reasonable, lawful
and effective meaning to all of its terms rather than to adopt an interruption that leaves
part unreasonable, unlawful or of no effect. See Peirce v Peirce, 2000 UT 7, ,I27; see also
Restatement 2d of Contracts § 203 (1981 ).
In this case, the intention of the parties must to be construed to intend that the
structure be built upon Plaintiffs property. This is not a matter to be assessed in the
context of weighing creditability of witnesses as the trial court attempts to characterize
through its findings of facts, conclusions of law and order. Rather, it is one which
addresses a fundamental and key term to a contract between the parties that cannot be
legally construed otherwise. Even if the parties had reached some sort of agreement,
which the Plaintiff denies, to trespass upon property of another, the contract in that
context would be unenforceable and not lawful and neither party should be entitled to a
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benefit from such misinterpretation.
Moreover, the circumstances warrant closer scrutiny m light of the fact that
foundation preparation essentially required the contractor to not locate the structure on
the property line but at least five feet from it in order to meet the requirements necessary
to build it in conformity with the soil conditions of the building plans. This required
adherence to the geotechnical soils report prepared precisely for such structure. On cross
examination, when asked specifically about this particular concern the Defendants
responded as though the inquiry made for an impossible scenario. Plaintiffs counsel
inquired as follows:
Q. When you over excavate five feet beyond the property line on the east and the
south, how would you have maintained those stakes on the property comers?
A. You cannot go five feet to the south. I am on somebody else's property. That's
- I do not understand what you are asking me.
Q. I am trying to understand how you over excavated five feet on the east and
five feet on the south without wiping out those stakes.
A. The property stakes have to stay where they are at. I cannot be on
someone else's property.
Q. So are you saying that did not go five feet out side of the building?
A. You cannot it is impossible.
Q. How did you get you ten feet, then, on the east and on the south sides?
A. Just with the backhoe. So-Q. But did-A. You are asking me an impossible question. See the record at 635, Trial
Transcript, volume three, at page 66, attached as Exhibit "I" of the addendum.
(Emphasis added)
If the circumstances were as impossible as suggested by the response, then the
proper course would have been to address that concern with the geotechnical soils
engineer for clarification as detailed in the plans identified as Plaintiffs trial Exhibits 8
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and 9 and attached as Exhibits "H-6 (a) and (b)" of the addendum.
More pertinent is the consideration that trial court should have given to the
circumstances which were obvious, noting that had the over excavation and compaction
requirements been met in the initial construction, and the contractor would have stayed
within the property boundaries, and that which Defendant stated impossible would have
been a structure five feet from either boundary line. This becomes the defining point in
determining all other issues of the contract. Without recognizing this basic and
fundamental term, to build on Plaintiffs property, attempting to construe the relationship
between them or interpretation of the contract in the context of a completed project that
was out of compliance is futile at best.
Instead, the trial court attempts to address the matter upon credibility. This
disregards entirely the sense of defining contract terms by ignoring completely the most
obvious, to build the structure to not encroach upon the interests of adjoining property
owners. Yet, if one considers that fundamental tenet the agreement between the parties
affirms its most apparent terms and takes form by course of dealing between each. This is
the basic flaw in the trial court's interpretation of the events and yet it is as essential to
the nature of the relationship as if the parties more clearly would have such defined terms
in writing. Therefore, it cannot be disregarded entirely as suggested by the trial court's
findings, conclusions and order. It is only though that understanding, this now defined
clearly as to what the parties intended, that those terms expressed through the supporting
documentation such as site plans, surveys and geotechnical reports become significant.
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To deny such consideration is to reject the very tenet upon which the relationship and
agreement between there was formulated and upon which the breach should be
scrutinized. The trial court in this case failed to do so.
C.

THE TRIAL COURT ERRED WEIGHING ISSUES OF CREDIBILITY
CONSIDERING THE AGREEMENT OF THE PARTIES AS AN IMPLIED
IN FACT CONTRACT IN THAT IT FAILED TO NOT GIVE FULL
CONSIDERATION TO THE DOCUMENTS AND OTHER FACTORS
RELIED UPON BY THE PARTIES IN CONSTRUCTING PLAINTIFF'S
COMMERCIAL BUILDING

This is a matter that should also be reviewed in consideration as a contract implied
in fact. When considering whether parties entered into a contract implied in fact that
allows them to agree orally to changes and extra work that deviates from a proposed
agreement, this Court reviews such under the differential, clearly erroneous standard, see

Ryan v Dan's Food Stores, Inc., 972 P. 2d 395, 401 (Utah 1998); see also Sorenson v
Kennecott-Utah Copper Corp., 873 P. 2d 1141, 1144 (Utah App 1994). In Uhrhahn
Construction & design Inc., v Hopkins 2008 Utah App 41, this Court scrutinized the
findings of the trial court stating as follows:
In the trial court's memorandum decision, it indicated "that the
proposals ... submitted ... estimates of the value that would be charged for the
completion of the job" then in its conclusion of law, it stated: "even if the bid
proposal constituted a contract, based upon Mr. Hopkins misrepresentations and
conduct in continuing to request additional work ... Plaintiff was entitled to
consider the contract voidable." Id at page 5.
The Court of Appeals in that case went on to state.
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These statements indicate that the trial court did not decide the issue. Nevertheless,
we agree with the homeowners that the court made an inconsistency when it concluded
that Uhrhahn could recover "under those expressed and implied contracts", see also
Carter v Sorenson, 2004 UT 33, ~ 6; Hermu Hughes & Son's Inc. v Ouintek, 843 P. 2d
582, 583 Utah App 1992.
The essential elements of contract formation exist in the present case, offer and
acceptance, competent parties and consideration. The proposal constituted an offer to
complete certain details of construction for certain prices and it clearly sets forth
additional terms regarding the work and the party's relationship. See DCM Inv. Corp v

Pinecrest Inv. Co., 2001 UT 91, ~ 12, 34 P. 3d 785. It determined in Uhrhahn
Construction that the contractor's promise to perform and the homeowner's promise to
pay constituted bargained for consideration. See Continental Ill. Nat 'I & Trust Co. of

Chicago v Allen, 811 P. 2d 168, 173 n. 1 (Utah 199 I). This Court further determined, that
a valid contract was formed between the parties and the same can be said involving this
case. However, in that case, this Court noted the practical realization of construction
contracts by stating as follows:
First, we note that the parties to construction contracts frequently make changes to
the project as originally agreed upon. As stated in Corbin on Contracts.
[I] must be a rare case in which parties to a [construction] contract do not find
reason for variation or addition after the work is in progress. The owner changes
his mind and the architect gives new direction. It is a universal custom to rely
upon the spoken word in such cases. The oral modification is enforced and
compensation for "extra work" adjudged. See 6 Hartur Linton Corbin, Corbin on
Contracts § 1294, at pages 203 (West Publishing Co. 1962) ( 19 5 I).
In the present case, the trial court judge, the Honorable Paul D. Lyman, treated the
case more as one of workmanship rather than breach of contract. This is manifested
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through the conclusions of law crafted by him. Commencing with paragraph for he
articulates the following;

4. The Plaintiff has failed to meet his burden of proving the original Sears building
trespassed upon the neighbor's properties was the Defendants' responsibility.
5. The Defendants did not breach the agreement regarding the north side drainage
plan change and the removal of the six-inch storm drain because Plaintiff agreed
to both changes.
6. The Plaintiff has failed to meet his burden of showing how much over
excavation the defendant needed to do of the Sears building addition.
7. The Plaintiff has not met his burden of proof regarding a requirement for
compaction testing on the Sears building addition.
8. The Plaintiff has failed to meet his burdened to prove what caused the west wall
settlement and that the Defendant's actions contributed to any damage suffered by
the Plaintiff. See the record at 570, attached as Exhibit "G" of the addendum.
In the trial court's findings of fact, he finds in paragraph five as follows:
5. There were two agreements to construct building between the parties, i.e., the
original Sears building and the Sears buildings addition, see the record at 559,
attached as Exhibit "G" of the addendum.
In paragraph 7, the trial court judge made the following finding:
7. There was an agreement between the parties for the Defendants to construct the
original Sears building, which agreement was partially evidenced by documents
and partially oral, see the record at 560, attached as Exhibit 6 of the addendum.
The trial court made the following finding of fact at paragraph nineteen.
19. In June of 2001, there was an initial discussion and later an agreement between
the parties for the Defendants to construct a Sears building addition, which
agreement was partially evidenced by documents and partially oral.
This is the extent to which findings were made concerning the parties' agreement
even though it does make some reference to certain documents identified as part of the
construction plans. For instance, the court makes specific reference to Exhibits 3, 5 and
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20 but does not refer to Exhibit 4 which identifies the need for compaction and over
excavation, Exhibit 6 is the certificate of completion where the Defendants assert that
construction of the building was completed in accordance with final plans and
specifications and the trial court fails to note this. The proposed grading plans of Exhibits
8 and 9, detailing the requirement that foundation work be done according to the soils
report herein above referred and stating as a structural note that the contractor shall be
responsible for verifying all dimensions and conditions at the site is ignored. That is,
construction was to conform to the uniform building code or a higher standard and if
dimensions were in question the contractor was to be responsible for obtaining
clarification from the engineer before continuing also not mentioned. Further, the note
whereby any unusual soil conditions (water, soft layer, rock outcroppings, etc.) were
encountered during excavation for footings should be immediately brought to the
attention of the soils engineer was one that the Court never noted.
In other words, the plans that made up the terms of the contract required the
contractor to clear any variation with the stmctural or soils engineer depending upon the
form and characteristic of the departure. It was never understood that the contractor had
to simply get the owner to agree to a change as suggested by the findings made by the
trial court. In short, this is not a matter that resolves by the trial court making findings to
orchestrate its belief that the Defendants were more reliable as witnesses than the
Plaintiff. It calls for reconciliation with the plans and that has not been done. The trial
court judge, the Honorable Paul D. Lyman, missed the point. To establish findings
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consistent with a determination of workmanship, whether or not the same met a standard
of care for the industry does not address the issue of breach of contract when the
documentation involved and the course of dealing between the parties put in place a
procedure to follow in any event that would have caused deviation to be approved by one
of the engineer. This included a change to the roof design, which was never approved by
the structural engineer and this obvious fact was not mentioned in the trial court's
findings. Another was that there were no footings for the interior walls when it was now
contemplated that these would be load bearing walls, a prime example of ignoring the
evidence presented.
It is Plaintiffs position that the contract between the parties is one to be construed
to recognize lawful activity such as building the structure according to code
notwithstanding the court's attempt to find cause to deviate from that responsibility. In
that regard, the finding made by the trial court concerning trespass is particularly
disconcerting. These parties are outstanding members of the community. It does a
disservice to both to assume that they would agree to unlawful activity such as trespass
upon the property of another through the placement of this building or the airconditioning pads. Counsel for the Plaintiff knows both parties well enough to know that
the very thought of doing this is completely contrary to their reputations within the
community. However, for the trial court to base its findings upon an assertion that after
observing the parties testifying that it was inclined to believe the party claiming to have
participated in such unlawful activity over the testimony of the party that rejected such
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assertion is a clear misapplication of the rules of construction of contract and a
miscarriage of justice, particularly when such assertion is the basis upon which the court
relies to relieve the party making the assertion from the responsibility or obligation under
the contract. Contract law does not condone such to excuse performance.
The evidence upon which the trial court should have focused its attention
establishing findings and to reach conclusions is more appropriately addressed in the
purposed findings of fact and conclusions of law presented by counsel for Plaintiff at the
end of the proceedings but which the trial court judge, the Honorable Paul D. Lyman,
seems to have entirely disregarded. This comes at Plaintiffs counsel having to forego
closing argument and rebuttal. In conjunction therewith the following dialogue occurred:
THE COURT: But Mr. MCiff, if that is your response to what he just said, that is
fine. Anything else you what to say about?
MR MCIFF: yeah. Well I want to-- I have never had a chance to comment about
your claim with respect to the formation of the contract, and I -THE COURT: Okay. We will get to - I am going to give you a few minutes in a
minute here. Do you want to respond to anything else he just said, because if the
answer is no, I am done officially with my questions. There all written here and
they are done. So I am ready to go ahead and go to the next stage so if you do not
want to respond, that is just fine. Here is the deal. I have set through four and a
half days of testimony. I have scads of paper here. I have lots of notes. I do not
have a perfect memory, but I am not stupid, okay, and I do not want you to beat
any horses that are already dead. So each of you can have ten minutes or so to
argue anything you feel like arguing about this case, any area where you think I
am misguided, anywhere where you think I should emphasize something, because
I think I have a really good idea what is going on in this case and I am willing to
hear from both of you. So Mr. Mciff?
MR MCIFF: Your Honor, the best way-THE COURT: You get to go first.
MR. MCIFF:-- for me to do that is by getting you the proposed findings and
conclusions I have prepared.
THE COURT: Good. If you would like to do that and you would like to wave
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your argument, which is wonderful.
MR. MCIFF: Alright.
THE COURT: Okay. Mr. Snow is there anything you would like to reargue?
Mr. Snow: Yes your Honor, I really intent to brief, because I think that the
court-- oh I am sorry.
MR. MCIFF: Well, I am-THE COURT: You do not get both. You either do this or-MR. MCIFF: I do not know why I have to make that choice, your Honor.
THECOURT: Yeah. Well, no, I -MR. MCIFF: You see this -THE COURT: Frankly, as impatient as I am, okay, I have given you four and
a half days. I do understand what the facts are here, okay? You have now just
handed me a twenty-four page document, okay. I am not going to give you
twenty four pages of documents you could not read in ten minutes and then
give you another ten minutes, okay, because you surely will duplicate
something in your agreement that is in these twenty-four pages. So I think
that is fair. If you font want to give me the twenty-four pages and you want to
argue,youMR. MCIFF: No, I willTHECOURT: --welcome to do it that route.
MR. MCIFF: No.
THE COURT: Okay Mr. Snow I will hear you, in the record at 637, pages 180-82.
(emphasis added)
In light of these circumstances, notwithstanding the fact that it appears the trial
court did not consider the same but it having been made a part of the record, see the
record at 510-34, attached as Exhibit "F" of the addendum, the Plaintiff makes the
following comments:

D.
THE TRIAL COURT ERRED IN FAILING TO MAKE SPECIFIC FINDINGS ON
UNDISPUTED EVIDENCE PERTAINING TO CONTRACT FORMATION AND
PERFORMANCE AND BY NOT ADOPTING THOSE PROVISIONS
ADDRESSED IN PLAINTIFF'S PURPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW,
This is a case that involved a five day bench trial and had nearly a hundred
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exhibits, more than a dozen witnesses, construction plans and geotechnical soils reports,
surveys and photographs. It would had been an overwhelming feat for any judge to
articulate findings concerning each and every piece of evidence submitted at trial.
However, it was not overwhelming and would have been appropriate to address the
findings and conclusions purposed by the Plaintiff which were made a part of the record,
particularly where the same was done as Plaintiff's only option in lieu of no closing
argument. The findings purposed by Plaintiff were appropriate and were entirely ignored
by the trial court, many of which so fundamental that it reveals by that court's absence in
addressing the same primarily focused upon making its determination upon an
assessment of credibility of the Plaintiff and the Defendant. In other words, the trial court
did not consider the bulk of the evidence that was presented at trial.
Plaintiff's purposed findings clarify that there was a contract and that the
Defendants were involved in the construction of the addition as well as the initial
construction, see the record at 5 I 0, finding of facts, paragraphs I and 2, attached as
Exhibit "F" of the addendum. Paragraphs 3, 4 and 5 set forth undisputed facts that the
soils report applied and that site preparation would involve over excavation and
compaction, id at 51 I. Paragraphs 5 through 9 set forth established facts that construction
would be pursuant to the plans provided by Bulloch Brothers Engineering which
Defendants acknowledged in issuing its certificate of completion representing that
construction conformed to the final plans and specifications, id.
The Plaintiff's purposed findings regarding the parties pattern of dealing, set forth
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in detail the substance of such interaction as evidenced by the Exhibits made a part of the
record, see paragraphs 10 through 15. Id. The findings highlight the events that took
place before the City Council representing that the addition to the Sears building would
conform to the original soils report, over excavation and compaction requirements, id at
513. It made a specific finding the Defendants failed to over excavate and recompact
based upon the requirements and also failed to relocate the drain pipe set forth in the
grading plan and the geological investigation report, id at paragraphs 17 and 18. It
detailed the procedure and events that transpired which required engineering input, see
paragraphs 19-29 in the record at 513-15. It set forth the facts established through the
testimony of Defendant, acknowledging applicability of the commercial building code,
non compliance in relocating the drain pipe and failing to meet the foundation over
excavation requirements, see paragraphs 30-32 in the record at 515-16. It made specific
findings regarding the claimed oral modifications of the drain pipe and the basis for
requiring over excavation and recompaction, id at 516-19. It addresses specifically the
issue of mis-location of the Sears building and the cost to cure, id at 519-20 at paragraphs
42-48.
The remaining paragraphs go into detail addressing the exhibits and the testimony
which happened over the course of the five day trial all of which were at least sufficiently
established in the record warranting some response or findings to which the findings of
fact, conclusions of law and order of the trial court do not even attempt to address. This is
a matter involving a construction contract and therefore the terms of performance or non
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compliance warrant the trial court's close scrutiny and consideration. It is fundamental to
such review the essential tenet is an understanding between the parties that the contractor
build the structure to building code requirements. Construction contractors generally have
the duty to perform in a fashion which will meet and satisfy the project specifications, see

Corbetta Construction co. v Lake County Public Building Commission, 64 Ill. App. 3d
313, 381 N.E. 2d 758 (1978). The contractor is required to follow the specifications. See

Mayor v. City Counsel, Etc v Clark Dietz, Etc, 550 f. Supp. 610 (N.D. Miss. 1982). The
Utah Supreme Court has stated that it is fundamental under Utah law that when a party
fails to perform a duty under a construction contract, such failure is a breach of the
contract for which the non breaches party may recover damages; see Ouagliene v

Exquisite Home Bldrs. Inc., 538 P. 2d 30 I (Utah 1975).
The damages in this case have also been clearly set forth and are directly related to
the costs associated in correcting Defendants' non compliance. The Defendants response
to this was essentially to wait and see and this fails to account for the present
circumstances where the Plaintiff was in urgent need of having the repairs done to sell the
structure, the sale providing the means of repair and recoup what would have otherwise
have been a total loss, the trial court erred in not addressing such matters in its findings of
fact and conclusions of law and order. That which was submitted as the trial court's
findings conclusions and order are markedly inadequate in light of evidence presented at
trial and do more to manifest bias or prejudice than to decide the case upon the facts. As
unfortunate as it is to have a case of this magnitude remanded for new trial, the decision
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is unavoidable in light of that which has been revealed in the record and is obvious from
the trial court's rulings, finding, conclusions and order.

CONCLUSION
On the grounds and for the reasons set forth above Appellant prays that this Court
reverse and remand for a new trial, together with such other and further relief as to this
Court appears equitable and proper.

th

DATED this 30 day of September, 2015.

~NJACKSON
Counsel for Appellant

47

CERTIFICATE OF COMPLIANCE
I certify that in compliance with Rule 24( t)( I), Utah Rules of Appellate Procedure,
this reply brief contains 13,865 words, excluding the table of contents, table of
authorities, and addenda. I further certify that in compliance with Rule 27(b ), Utah Rules
of Appellate Procedure, this reply brief has been prepared in a proportionally spaced
typeface using Microsoft Word 2007 in Times New Roman 13 point.

NJACKSON
for Appellant

48

CERTIFICATE OF MAILING

th

I hereby certify that on the 30 day of September, 2015, I mailed a true and
complete photocopy of the forgoing, CHEEKS' BRIEF, by way of the U.S. mail postage
fully paid to:

UT AH COURT OF APPEALS
450 South State Street
PO Box 140230
Salt Lake City, UT 84114-0230

V. LOWRY SNOW
JONATHAN P. WENTZ
Snow Jensen & Reece
Tonaquint Business Park, Bldg. B
912 West 1600 South, Suite 200
St. George, Utah 84770

Shoni Plexico, Legal Assistant

49

J. BRYAN JACKSON, P.C.
J. BRYAN JACKSON USB #4488
Attorney for Defendant/Appellant
95 North Main Street, Suite 25
PO Box 519
Cedar City, Utah 84 721 -0519
(435) 586-8450
IN THE UTAH COURT OF APPEALS
DENNIS CHEEK,
Plaintiff/ Appellant,

Appellate Case No: 20150177-SC
Civil No. 030500447
Judge: Paul D. Lyman

V.

CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation; and CLAY BULLOCH,
an Individual,
Defendants/ A

el lees.

ADDENDUM

TABLE OF CONTENTS
EXHIBIT "A" RULING ON MOTION TO DETERMINE APPLICATION OF
EXISTING ORDER
EXHIBIT "B" REQUEST FOR RECONSIDERATION AND TO CONFRONT
ISSUES NOT ADDRESSED
EXHIBIT "C" MEMORANDUM IN OPOSITION TO REQUEST FOR
RECONSIDERATION AND TO CONFONT ISSUES NOT ADDRESSED
EXHIBIT "D" REPLY MEMORANDUM IN RE RECUSAL ISSUES
EXHIBIT "E" RULING ON THE QUEST FOR RECONSIDERATION TO
CONFRONT ISSUES NOT ADDRESSED
EXHIBIT "F" PLAINTIFF'S REQUESTED FINDINGS OF FACT AND
CONCLUSIONS OF LAW
EXHIBIT "G" TRIAL COURT'S FINDINGS OF FACT AND CONCLUSIONS OF
LAW AND ORDER
EXHIBIT "H" SELECTED TRIAL EXHIBITS
1. Exhibit 2 Store and addition schematic.
2. Exhibit 3 Survey 3/30/99.
3. Exhibit 4 Soils Report pages, 3-5 1999.
4. (a) Exhibit 5 Floor plan Sears Store.
(b) Exhibit 5 Elevations Sears Store.
5. Exhibit 6 Certificate of Completion.
6. (a) Exhibit 8 Note on Grading plan Sears Store.
(b) Exhibit 8 Structural Notes and Foundation.
7. Exhibit 10 Design Notes on Foundation Plan.
8. Exhibit 11 Project Review Agenda Cedar City.
9. (a) Exhibit 12 Monty Stratton Proposal.
(b) Exhibit 13 Bulloch Proposal.
10. Exhibit 25 Geotechnical Stress Investigation Report, pages 5-9.
11. Exhibit 20 Enlarged Adam' s Survey.
EXHIBIT "I" EXCERPTS FROM TRIAL TRANSCRIPT, VOLUMES 1-3,5

II

I

..

r

·'•
~

l

it"
I

•

, II-

•

•

•
:JI

•

.. I',.,

•........
•

=!

I

Exhibit A

I

.a.

,I

'

•

,I
.•

r
•

I

~
I•

..

; I

•

"
I

•
•

,I

l

I ,t

I

l

...'

• ., .., II

FILED
SEP 1 6 2013
5th DISTRICT~
C"'.I J
IRON
DEPUTY CLERK
_COUN
_ _,16Jj1Sj1_ __

IN THE FIFrH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,

RULING ON MOTION TO DETERMINE
APPLICATION OF EXISTING ORDER
Plaintiff,

vs.

Case No. 030500447
Assigned Judge: Paul

CLAY BULLOCH CONSTRUCTION INC.,
a Utah Corporation, and CLAY BULLOCH,
an individual,,

D. Lyman

Defendant.
The Court bas reviewed the Plaintiffs Motion to Detennine Application of Existing
Order, it's opposing memorandum, and the Plaintiffs reply memorandum.
Rule 63, Utah Rules of Civil Procedure, controls recusal matters. When a Rule 63(b)
motion to disqualify a judge is filed, the judge against whom the motion is filed has two options:
First, enter an order granting the motion or, Second, certify the motion and affidavit to a
reviewingjudge Rule 63(b)(2). If the motion is granted the disqualified judge sh~l direct the
presiding judge of the court to assign another judge. No other orders are authorized by this rule.

In this matter Judge J. Philip Eves was asked to recuse himself. He grantoo the motion to
disqualify himself, but added an unauthorized statement, "The case will be referred to a judge
outside of the fifth district."

This directive was not allowed under the rule and did not create an

"order." 1 Paul D. Lyman of the sixth district was assigned the case in.January 2005.

+~~f(
1

If Judge Eves happened to be the fifth district presiding judge, then this directive may well have been
authorized. However, the pleadings do not indicate whether he was the presiding judge.

RULING ON MOTION TO DETERMINE APPLICATION OF EXISTING ORDER, Case
number 030500447, Page-2In the Plaintiff's motion he asserts that Judge Lyman is a fifth district judge and is now
serving as such in Beaver County. Judge Lyman is the subject of a judicial assignment issued on
December 11, 2012, which is attached to this ruling. Pursuant to Rule 3-108 of the Utah Rule~ of
Judicial Administration, Judge Lyman was assigned to handle the district court in B~aver
County and other domestic cases throughout the fifth district during 2013. Judges are allowed,
pursuant to Rule 3-108, to provide cross-district judicial assistance under the direction of the
presiding officer of the Utah Judicial Council. This does not make judges acting under such
assignments judges of the receiving district.
CONCLUSION
Judge Eve's recusal order did not create an order that this case was to be assigned outside
of the fifth district. However, it was assigned outside of the fifth district to Judge Lyman of the
sixth district. Furthermore, Judge Lyman did not become a fifth district judge through the
December 11, 2012, judicial assignment authorizing Judge Lyman to assist the fifth district in
Beaver County and throughout the district on domestic matters for a one year period pursuant to
Rule 3-108 Utah Rules of Judicial Administration.

Signed on

~\.wLl9 2013
District Court Judge

Gu)

IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,
CERTIFICATE OF SERVICE

Plaintiff,
vs.

Case No. 030500447

CLAY BULLOCH CONSTRUCTION INC.,
a Utah Corporation, and CLAY BULLOCH,
an individual,,

Assigned Judge:

Paul D. Lyman

Defendant.

I hereby certify that on the

/G,

day of September, 2013, a copy of the .foregoing

Ruling on Motion to Determine Application of Existing Order was sent to each of the following

by the method indicated:
Addressee

K.L.Mclff
The Mclff Finn, P .C.
225N IO0E
Richfield, UT 84701

Method (Mail
in Person, Fax) Addressee
rm
=
-

[m]

Method ~an, in !erson, fax>

Snow Jensen & Reece
V. Lowry Snow
Jonathan P. Wentz
Tonaquint Business Park
912 W 1600 S Suite B-200
St. George, UT 84770

[m]

Return of Electronic Notification

Recipients
JAMES G HARDMAN -Notification received on 2013-08-26 17:18:40.35.
V LOWRY SNOW - Notification received on 2013-08-26 17:18:39.677.
JONATHAN P - Notification received on 2013-08-26 17:18:44.787.
WENTZ
MARK K MCIFF - Notification received on 2013-08-26 17: 18:42.193.
Kay Mciff - Notification received on 2013-08-26 17:18:44.363.

****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

030500447

Judge:

PAUL D LYMAN

Official File Stamp:
08-26-2013: 17: 17:59

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Other: Notice to Submit for Decision

Filed by or in behalf of:

Kay Mciff
·

This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JONATHAN P WENTZ for CLAY BULLOCH
CONSTRUCTION

The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF-APPEALS

K. L. Mclff(#2193)
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, Utah 8470 I
Telephone: (435) 896-4461
Facsimile: (435) 896-5441
Attorneys for Defendant
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK
Plaintiff and Appellant,

NOTICE TO SUBMIT FOR DECISION

vs.
Civil No. 030500447

CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,
Defendants, Counterclaimants
and Appellees.

COMES NOW Plaintiff Dennis Cheek, by and through counsel, and notifies the Court as
follows:
1.

Plaintiff filed a Motion to Determine Application of Existing Order on July 25, 2013.

2.

Defendant filed a Memorandum in Opposition to Motion to Determine Application

of Existing Order on August 7, 2013.

3.

Plaintiff flied a Reply Memorandum in Support of Motion to Determine Application

of Existing Order on August 14, 2013.

There have been no other filings in relation to the pending motion and it is now ripe for

detennination.
Plaintiff respectfully requests that the Court rule on the Motion.

~~IJd..

RESPECTFULLY SUBMITTED this ____~
_ _ _ day of August, 2013.

Return of Electronic Notification

Recipients
JAMES G HARDMAN - Notification received on 2013-08-14 16:55:03.4.
V LOWRY SNOW - Notification received on 2013-08-14 16:55:02.9.
JONATHAN P - Notification received on 2013-08-14 16:55:07.667.
WENTZ
MARK K MCIFF - Notification received on 2013-08-14 16:55:06.68.
Kay Mciff - Notification received on 2013-08-14 16:55:04.807.

****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

03050044 7

Judge:

PAUL D LYMAN

Official File Stamp:

08-14-2013: 16:54:23

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Reply Memorandum in Support of Motion to
Determine Application of Existing Order

Filed by or in behalf of:

Kay Mciff
This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JONATHAN P WENTZ for CLAY BULLOCH
CONSTRUCTION

The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF APPEALS

K. L. Mciff (#2193)
THE McIFF FIRM, P.C.
225 North I 00 East
Richfield, Utah 8470 I
Telephone: (43S) 8964461
Facsimile: (435) 896-5441
Attorneys for Defendant
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR

IRON COUNTY, STATE OF UTAH

DENNIS CHEEK
Plaintiff and Appellant,

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO DETERMINE
APPLICATION OF EXISTING ORDER

vs.
CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,
Defendants, Counterclaimants
and AppelJees.

Civil No. 030500447
Judge Paul Lyman

In the interest of the Court being fully apprised of the relevant facts and legal
considerations, Plaintiff submits the following:
1. Judge Eves' Voluntary Recusal Order of October 7, 2003, speaks for itself.

2. The Utah State Court Directory for the Fifth District reflects Defendant Clay Bulloch's
wife, Carolyn Bulloch, as clerk of the court for both the District and Juvenile Courts in
Beaver County. (See Exhibit A attached.)

4l~

3. The records of the Utah State Division of Corporations reflect Carolyn Bulloch as the
registered agent of Defendant, Clay Bulloch Construction, Inc. (See Exhibit B attached.)
4. Judge Eves' order appears consistent with and perhaps driven by lnfonnal Opinion 98-14

issued by the Ethics Advisory Committee on September 2, 1998. (See Exhibit C attached.)
5. Plaintiff is not aware of the timing of the Honorable Paul Lyman being designated or
assigned as the sitting Judge in the Fifth District Court for Beaver County, but believes it

is relatively recent and not a matter of years as the Defendants allege.

RESPECTFULLy SUBMITIED this

4!

L

of

Aueu-rr,2013.

court Pims0rv

Utah State Court Directory - Fifth District

District Court
Beaver County - Beaver County- Beaver District Court

.

Beaver County - District Court

Beaver County • Beaver District Court

(435) 438-5309

Main Telephone:
Main Fax:

•wireless Access Available•
2270 South 525 West

{435) 438-5395

PO Box 1683
Beaver, UT 84713
View Map•

Judldal Assistant (site supervisor)
Jessica Yardley
(435) 438-5309 x. 20

Judges / Commissioners

Clerks

Judge Paul D. Lyman
(435) 438-5309

'

.

.

Judge G. Michael Westfall
435-438·5309

Clerk of Court

Court Executive
Rick Davis
5th District (Dlsbict Court) - Beaver, Iron & Washington
Counties

Carolyn Bulloch
Washington County - St. George District Court

(435) 986-5722

206 West Tabernacle
Suite 100
St. George, UT 84 770
(435) 867-3201

It-

~ Complete Statr Listing

206 West Tabernacle
St. George, UT 84 770

Return to Top

Juvenlfe Court

Beaver County - Beaver County- Probation Office
Beaver County - Juvenile Court
Beaver County - Probation Office
•wireless Access Available*
2270 South 525 West
PO Box 1683
Beaver, UT 84713

Main Telephone:
Main Fax:

(435) 438·5309
(435) 438-5395

View Mag"

Clerk of Court

Court Executive
Rick Davis
Washington County - St. George Juvenile Court
206 West Tabemade
Suite 125
St. George, UT 84770

Carolyn Bulloch
Iran County - Cedar City Juvenile Court
40 North 100 Ea st

Cedar City, UT 84720
(435) 867-3201

(435) 986-5722

lt Return to Top

•

~ Complete Staff Listing

EXHIBIT#

/Ji
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Entity Details: CLAY BULLr-9 CONSTRUCTION, INC. - Utah Bu--!--~ss Search- Uta....

Utah Business Search - Details
CLAY BULLOCH CONSTRUCTION, INC.
Entity Number: 959549-0142
Company Type: Corporation - Domestic • Profit

Address: 1248 W 1020 S CEDAR CITY, UT 84720
State of Origin: UT

Registered Agent: CAROLYN BULLOCH
Registered Agent Address:

1248W1020S

CEDAR CITY, UT 84720

Status: Active
Status: Active

(I as of05/0612010

Renew By: 03/31/2014
Status Description: Good Standing
The "Good Standing'" status represents that a renewal has been filed. within the most recent renewal period, with the
Division of Corporations and Commercial Code.
Employment Verification: ~ Registered with Verify Utah

History
Registration Date: 03/09/1987
Last Renewed: 04/02/2013

Additional Information
Doing Business As
~

BEDROCK FOUNDATION SOLUTIONS

Former Business Names
BULLHOLM CONSTRUCTION, INC.

Refine your search by:
• Search by:
• Business Name
• Number

a

httos://secure.utah.2ov/bes/action/details?entitv=959S49-0142

EXHIBIT#A
8/14/2013

Informal Opinion ,S.14

September 2, 1998
The Ethics Advisory Committee has been asked by a Dfstrfct Court Judge whether dlsquallflcatlon is necessary In a proceeding Involving a

family member of an employee who does not have a dose working relatfonshlp with the judge, and whether dlsquallflcatfon Is required In a
prvceedlng Involving a family member of an employee who works fn a different court fevel-e.g., Juvenile Court.
The Ethics Advisory Committee discussed these Issues In Informal Opinion 96·2. The Committee addressed a specific fact situation, but also
created a bright-line, stating that a trial judge should dfsquallfy "hlmseJf or herself from participation in proceedings Involving an employee of
the judge's district. This requirement of dlsqualiflcatlon extends to members of the employee's Immediate family and household. We have
received considerable comment about Informal Opinion 96·2, and In partlculer that It causes administrative headaches, accompanied by
significant expense, In districts that have few Judges but are large In size. Given these costs of the bright-line announced in Rule 96·2, it is
appropriate that the concluslons of that opinion be reconsidered.
As stated In Informal Opinion 96·2, canon 3E requires Judlclal dlsquaHffcatlon when ·the judge has a personal bias or prejudice concerning a
party or a party's lawyer, a strong personal bias lnvolvlng an Issue In a case, or personal knowledg~ of dlspL1ted evldentlary facts concerning
the proceeding. Canon 28 states that a Judge shall not allow famfly, sodal, or other relationships to Influence the Judge's Judlclal conduct or
Judgment. The conclusions In Informal Opinion 96-2 were based on actual and perceived bias. In making the concluslons, we cited Opinion
8~6 Issued by the Oregon Judicial Conduct Committee. The Oregon opinion required dlsquallflcaUon In a proceeding Involving the spouse of
the Judge's court reporter. Based on the appearance of bias, and recognizing that the publlc, lltlgants, and the media may assume favoritism
that does not actually exist, we extended that reasoning to all employees within the Judge's district and to the employee's Immediate family
and household.

After addltfonal consideration of this Issue, the Committee Is of the opinion that automatic dlsquallflcatton need not be required In all of those
situations. In certain drcumstances, the Judge should be allowed to simply dlsdose the nature of the relationship and allow the parties the
opportunity to take whatever actions they feel are necessary. The Committee befleves that It Is not reasonable to perceive that a Judge might
be biased In all proceedings Involving a famlly member of a dlstrfct employee, without regard to the relationship between the Judge arid the
particular employee. Whtie a Judge necessarily has a dose working relationship with his or her ln·court cleric, he or she may not even know a
clerical employee based In another county or employed In a different court level.
In Informal Opinion 94·6 we addressed dlsquallflcatfon In sltuaHons Involving the Attorney General's Office, which employed a judge's spouse.
We held that dlsquallflcatlon was not required In every case In which an assistant attorney general appears. The judge was only required to
disqualify In situations where there was a close workJng relationship between the spouse and the attorney general handUng the case, i.e.,
when the attorney general handling the case worked In the same section as the judge's spouse. In all other situations involving the Attorney
General's Office, the judge was advised to dlsdose the relationship with the Attorney General's Office, and any other relevant facts, and allow
the parties to take any action they deem appropriate. The Committee believes that this combination of automatic disquallflcatlon in certain
situations and simple disclosure In other situations Is a better, or at least fess disruptive, approach that would appropriately apply to the
questions presented In the current opinion request.
The Committee remains of the opinion that a judge must disqualify from a case Involving an employee of the judge's court level employed In
the same district as the Judge. for those counties In which the district court and the juvenlle court are co-located, ! the Judge should enter
dlsquallftcatlon whether the employee Is with the district or Juvenile court. In those counties without co-locatlon, automatic dfsquallficatfon Is
only required If the employee Is of the same court level as the Judge.
In cases involving a member of the employee's Immediate family or household, a judge must automatically disqualffy if the party Is related to
an employee that has a dose working relationship with the judge. This would Include the Judge's clerk, balllff, and reporter; the derk of the
court; and the trial court executive. A Judge may of course recuse himself or herself in other circumstances If he or she believes it
appropriate. In all other situations Involving a district employee's household or family, the judge should disclose the relationship and any
other relevant facts and circumstances and allow the parties to take whatever action they deem necessary.

£.:·:,
'1V

Jn conclusion, the Committee believes that automatic dlsquallffcatlon Is required when the party is an employee of the Judge's district,
excepting only employees of different court levels If not co•located, or the party Is a family or household member of an employee that has a
close wprlcing relatfonshlp with the Judge. In all other situations, the Judge shoufd at least disclose the existence and nature of the
relatfonshlp and allow the parties to take whatever actJon, If any, they deem appropriate.

lfar purposes of this opinion, co-location Includes those court sites which have one or both of the following relationships between the district
and juvenlfe courts: 1) cross•trafned clerks who do work for both court levels; 2) clerks who office together. Based on the Committee's
Information it would appear that the first situation Is typical In the first and Seventh Districts while the Cedar Oty courthouse ls an example
of the second. Sites such as the Matheson Courthouse and the courthouse In St. George, where clerks are not cross·trained and there is a
physical separation of clerk's offices, are not considered co-located for purposes of this opinion.

1
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EXHIBIT#_c_ G

Return of Electronic Notification

Recipients
JOHN D - Notification received on 2013-08-12 12:31 :52.013.
WESTWOOD
JAMES G HARDMAN - Notification received on 2013-08-12 12:31:48.513.
V LOWRY SNOW - Notification received on 2013-08-12 12:31:45.433.
JONATHAN P - Notification received on 2013-08-12 12:31 :52.513.
WENTZ
MARK K MCIFF - Notification received on 2013-08-12 12:31 :50.06.
Kay Mciff - Notification received on 2013-08-12 12:31:51.607.

****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

03050044 7

Judge:

PAUL D LYMAN
Official File Stamp:

08-12-2013:12:31 :11

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Appearance of Counsel

Filed by or in behalf of:

JONATHAN P WENTZ
This notice was automatically generated by the courts auto-notification system.
The following people were served electronically:
KAY L MCIFF for DENNIS CHEEK
JONATHAN P WENTZ for CLAY BULLOCH
CONSTRUCTION
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
JOHN D WESTWOOD for CLAY BULLOCH
CONSTRUCTION
The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF APPEALS

Q

SNOW JENSEN & REECE
V. Lowry Snow [3030)
Jonathan P. Wentz [11794]
Tonaquint Business Park
912 West 1600 South, Suite B-200
St. George, Utah 84770
Telephone: (435) 628-3688
Email: vlsnow@snowjensen.com
jwentz@snowjensen.com

Attorneys for Defendants

IN THE FIFI'H JUDICIAL DISTRICT IN AND FOR
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,

NOTICE OF APPEARANCE OF
COUNSEL

Plaintiff,
Judge: Paul D. Lyman
CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation and CLAY BULLOCH,
an individual,

Civil No. 030500447

Defendants.

COME NOW Jonathan P. Wentz of the law firm of Snow Jensen & Reece, and hereby
enters an appearance of counsel on behalf of Defendants Clay Bulloch Construction, Inc. and

Clay Bulloch.
DATED this

I;)..
-tv"-day of August 2013 .
•

CB 2 Ntc of App of Counsel 080813 599501.doc

CERTIFICATE OF MAILING

I hereby certify that on this

l2-,..(A- day of August 2013, I caused a true a con·ect copy

of the foregoing NOTICE OF APPEARANCE OF COUNSEL to be delivered via first class
U.S. Mail, postage prepaid, to the following:
K. L. Mciff, Esq.
THE MCIFF FIRM, P.C.
225 North 100 East
Richfield, UT 84701
Attorney for Plaintiff

~~

Notice of A11penrance of Counsel
Cheek v. Clay Bullocb Construction, Jue. et al.
Page 2 of2

Return of Electronic Notification

Recipients
JOHN D - Notification received on 2013-08-08 17:13:34.757.
WESTWOOD
JAMES G HARDMAN - Notification received on 2013-08-08 17:13:33.463.
V LOWRY SNOW - Notification received on 2013-08-08 17:13:32.393.
MARK K MCIFF - Notification received on 2013-08-08 17:13:34.067.

Kay Mciff - Notification received on 2013-08-08 17:13:35.763.

~I l

****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

030500447

Judge:

PAUL D LYMAN

Official File Stamp:
08-08-2013:17:12:50

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Other Defendant's Request For Supplemental
Responses

Filed by or in behalf of:

VLOWRYSNOW
This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JOHN D WESTWOOD for CLAY BULLOCH
CONSTRUCTION

The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF APPEALS

SNOW JENSEN & REECE
V. Lowry Snow [3030]
Jonathan P. Wentz [11794]
Tonaquint Business Park
912 West 1600 South, Suite B-200
St. George, Utah 84770
Telephone: (435) 628-3688
Email: vlsnow@snowjensen.com
jwentz@snowjensen.com

Attorneys for Defendants

IN THE FIFfH JUDICIAL DISTRICT IN AND FOR
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,
Plaintiff,

DEFENDANTS' REQUEST FOR
SUPPLEMENTAL RESPONSES TO
INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation and CLAY BULLOCH,
an individual,

Judge: Paul D. Lyman
Civil No. 030500447

Defendants.

On or about December 5, 2003, Defendants' counsel served upon Plaintiff
interrogatories and requests for production of documents. Plaintiff responded in part and offered
supplementation at a later time. Defendants now request that Plaintiff provide the promised
supplementation, as follows:
INTERROGATORY NO. 1
Identify each and every witness that you will call, or may call, to testify at the time of
trial in the matter and fro each such witness, please provide the following:

CB 2 Defs Req to Supp Resp to Rog and Req to Prod 080812 59950 J.doc

4fl

a. Name, address and telephone number;
b. A narrative description of the anticipated testimony; and
c. Whether or not the witness has provided you any statement, whether written or oral,
related to the claims alleged in your complaint.
ANSWER TO INTERROGATORY NO. 1

Please see attached Exhibit 1.
Defendants herein request that Plaintiff provide addresses and telephone numbers for all
the witness listed in Plaintiff's Answer to Interrogatory No. 1.
Plaintiff further stated in Answer to Inten·ogatory No. 1 that
"The plaintiff may have other witnesses who have not been identified at this time
and the witnesses identified above may testify to other matters."

******************************************************************************
Defendants respectfully request that Plaintiff supplement Plaintiff's answer by
providing any additional witnesses and all information as previously requested in
Interrogatory 1.
Additionally if the witnesses previously provided will testify to other matters, please
provide a supplemental narrative of such additional testimony.
INTERROGATORY NO. 4

Identify each and every exhibit, including any document or other tangible item that you

will, or may, offer into evidence at the time of trial in the matter. For each such exhibit, please
state the following:
a. A narrative description of the exhibit;
b. The purpose for which such may be introduced into evidence; and
c. The name, address and telephone number of the custodian of said exhibit and/or
infonnation which may be contained therein.
ANSWERN0.4

All the exhibits that the plaintiff intends to introduce at the time of the trial have been
identified in the request for production of documents. Other documents may be identified at a
later time.

1-\fd-

Cheek v. Clay Bulloch Construction, Inc. et al.
Page 2 ofS

******************************************************************************
Defendants respectfully request that Plaintiff supplement and provide any
additional exhibits and/or documents that the plaintiff intends to introduce at trial as
previously requested in Interrogatory No. 4.
INTERROGATORY NO. 11

In paragraph 9 of your complaint, at subparagraph E you state, "The defendant failed to
properly control the moisture and, in fact, left a drainage pipe underground the entire length of
the building. This action is in direct violation of the uniform building code. The defendant was
instructed to relocate said drainage pipe to the north side of the building and outside of the
foundation. The defendant did not comply with this instruction and the drain pipe was located
<luting the geotechnical distress investigation, It was also discovered that the pipe is cracked
and is leaking moisture which contributed to the distress of the building," For such claim,
please identify and describe, in detail, the following:
a. Its nature;
b. Its exact location in regard to the building;
c. Its cost to repair;
d. All remedial efforts used to co1Tect it; and all efforts used and/or calculations made
to determine existence, extent, and cost to repair such damage;
e. Identify all witnesses who contend support any or all of these facts; and
f. Describe each document, including the person or persons who are in possession of
and/or have control of each such document and its location which you contend
supports these facts.

ANSWER TO INTERROGATORY NO 11:
Drain for loading the dock was located in the back of the store. Cost to repair is
unknown. A local plumber plugged the loading dock drains so that the water would not go
through the pipe. There is a day and night receipt identified as attachment to interrogatory No.

11. The documents produced set forth some of the reasons for the sinking building. Persons who
addressed this problem are Don Lowe of Day and Night Plumbing,; Riley Plumbing; Terry
Jackson of Jackson Plumbing and Joel Meyers. The specific code violation included the fact that

4C~

Cheek v. Clay Bulloch Construction, Inc. et al.
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the pipe was left under the building. The pipe is an SDR-26 pipe and is not approved for being
inside any structure of a building. It is only approved to be used outside the foundation. There is
an attachment identified as attachment to interrogatory No. 11, Code Violation, with these

answers. It is also not approved by the manufacturer for inside of a building

****************************************************************************
Defendants respectfully request that Plaintiff supplement Answer No. 11 and
provide the cost of repairs, witnesses and documents as requested in Interrogatory No. 11.
REQUEST NO. 4

Please produce any and all photographs, video tape footage and/or digital imagery
which you may have taken, or which others may have taken on your behalf, with regard to the
subject matter of this action and identify the photographer, date and time such photographs,
video tape footage and/or digital imagery was taken.
ANSWER TO REQUEST NO. 4

The plaintiff is producing videos which are available at this time. Certain photographs
have been taken and they are available for inspection if the attomey for the defendants will make
proper arrangements.

******************************************************************************
Defendants respectfully request that Plaintiff supplement this answer by producing
any and all photographs, video tape footage and/or digital imagery which you may have
taken as p1·eviously requested.

DATED t h i s ~ of August 2013.
JENSEN & REECE

wry Snow
Jon thanP. Wentz
At~o neys for Defendants

t\O .
Cheek v. Clay Bulloch Construction, 1iet at.
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CERTIFICATE OF MAILING
I hereby certify that on this

¥~

day of August 2013, I caused a true a con·ect copy

of the foregoing DEFENDANTS' REQUEST FOR SUPPLEMENTAL RESPONSES TO

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS
to be delivered via first class U.S. Mail, postage prepaid, to the following:

K. L. Mclff, Esq.
THE MCIFF FIRM, P .C.
225 North 100 East
Richfield, UT 84701
Attorney for Plaintiff

4oc;/
Cheek v. Clay Bulloch Construction, Inc. et al.
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.a. N atne, address a11d telephone number;

b. A nan·ative desctiption of their anticipated testimony; and
c. Whether or not the witness has provided you any statement, whether
wii.tten or oral, related to the claims alleged in your complaint or defenses to the
counterclaim.

ANSWER TOINTERROGATORYN0.1:
Joel Meyers; GEO Consultants - Geotechnical Investigation. A copy of Joel
Meyers report together with his address and anticipated testimony is submttted with these
•

answers to inten·ogatories.
Curt Speari11gburg; General Contractor - he will testify regarding the repair bid,
control joints and expa11sionjoi11ts, and other construction problems.
Steve Jense11; General Contractor - he will testify regarding the repair bid, control
joints and expansion join.ts, a11d other constmction problems.

Merrel Ains; General Contr~ctor - he will testify regarding the expansions and
........ (?0~1q;9i jq,#1J~, ~n~ _9th~r_.~9n~~1i~~Qµ pro.~J~m.~- ................
Andy McLintach; General Construction practices - he will testify regarding

general construction practices, and other construction problems.
Clint Rydalch; Employee of Sears - he will testify regarding building construction,
and other 0011structio11 problems.

\

i

(

Rustin Rydalch; Employee of Sears - he will testify regarding building
constn1ction.
Robert Behunin; City Building Inspector - he will testify regarding code violatiop.s
and section 104-11 oflntemational building code.
Chansen Cheek; Son - he will testify regarding building construction.
James Froyd; Certified Insurance - he will testify regarding the value of building.
Gerold Stocker; Artie Circle - he will testify regarding water spillway problems.
Steven Stocker; Artie Circle - he will testify regarding water spillway problems,
Alan Wade; Environmental Specialist - he will testify regarding blacktop 1mder
building, and other problems.

Larry Palmer; City Building Inspector - he will testify regarding inspections.
Bulloch Brothers Engineering - he will testify regarding pla11s paid for by Clay.
Craig Conder; Architect and Professor, Richfield, UT- he will testify as a

· specialist in building·construction·an:d 1)ractices, and othet matters.·•·· · ·

·· · · · ·· ·

Robert Mercer; Architect - he will testify regarding blacktop and code violatio11s,

and other matters.
Chris Petty; ex-employee of Bulloch Construction - he will testify regarding
(

I

brnaki11g the pipe, and other matters.

Eric Smoots; State Bank of Southem Utah - he will testify regarding compliance
of completion 6f original building.
Julie Singelton; Steel Fabrication - she will testify regarding handrails.
Cal Rollins; Insulation Contractor - he will testify regarding insulation.
Glass Pro - will testify regarding size of doors and windows.
Day and Night Plumbing .. will testify regarding producing video of broke11
drainpipe.

Te11y Jack~on; Jackson Plumbing - he will testify regarding code violatio11 of pipe.

Riley Plumbing - will testify regarding code violation of pipe.

Tammy Melling; Assessor's Office - she will testify regarding devaluation of
building.

Danny Roberts; Coldwell Bankers - he will testify,regarding resale value of
building.
Jolu1 Breen; Carpenter, Salt Lake Cify, UT - he will testify regarding construction

practices.····

·· · ··

· Ron Lillich; US BPA Region & E11vironme11tal Specialist - he will testify
I

regarding blacktop under building.

Joseph R. Breen; General Contractor, Salt Lake City, UT- he will testify as a

const111ction specialist.

Q

Misty Cheek; Wife - she will testify as wih1ess of construction and regarding

verbal authorizations.
Cal Robi11s011; CPA - he will testify regarding loss of income.
Frank Nichols; Mountain View Real Estate . . he will testify regarding
encroachments and date of survey.
Rich Gillette; Mountain View Real Estate .. he will testify regarding
encroachments and date .of survey.
Steve Woolsey; Adams and Lamoreaux Inc. - he will testify as an independent
(

surveyor.
James Adams; Adams and Lamoreaux- he will testify as an independent surveyor.
Jat1; Civil engineer Bulloch Construction - he will testify as the pers.on who found
encroachments and confumed dates.
Monty Stratton; General Contractor - he will testify regarding the bid.
Alice Burns; City Attomey - she will testify regarding water spillway problems.
·· Kit Warehan1; city Engineer - he will testify regarding water spillway problems.

Tom Benefield; Retail owner ~ he will testify regarding loss of income.

Dea1m Benefield; Retail owner .. he will testify regarding loss of income.
Debra Balckbtm1; Attorney - she will testify regarding payments to Clay Bulloch

(

C011structio11.

(

The plaintiff may have other wit_nesses who have not been identified at this time
and the witnesses identified above may testify to other matters.
INTERROGATORY NO. 2: Identify all persons who assisted in the preparation

of these inte1Togatories.
ANSWER TO INTERROGATORY NO 2: Dennis Cheek and Michael W. Park.
INTERROGATORY NO. 3: Identify any person or persons who have or may

have personal lmowledge as to the subject matter of this lawsuit.

ANSWER TO INTERROGATORY NO. 3: See answer to interrogatory No. I and
other answers contained herein.
INTERROGATORY NO. 4: Identify each and every exhibit, including any
document or other tangible item that you will, or may, offer into evidence at the time of

trial in this matter. For each such exhibit, please state the following:
a. A narrative description of the exhibit;
b. The purpose for which such may be introduced into evidence; and
·· c. ·The name; address· and telephone number of the custodian of said exhibit .
and/or i11fo1matio11 which may be contained therein.
ANSWER TO INTERROGATORY NO. 4: All of the exhibits that the plah1tiff
intends to introduce at the time of the trial have been identified in the request for

l ,

production of documents. Other documents may be identified at a later time.

Return of Electronic Notification

Recipients
JOHN D - Notification received on 2013-08-07 17:47: 10.26.
WESTWOOD
JAMES G HARDMAN - Notification received on 2013-08-07 17:47:06.667.
V LOWRY SNOW - Notification received on 2013-08-07 17:47:06.463.
MARK K MCIFF - Notification received on 2013-08-07 17:47:08.493.
Kay Mciff - Notification received on 2013-08-07 17:47:10.057.
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****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

030500447

Judge:

PAUL D LYMAN
Official File Stamp:

08-07-2013: 17:46:24

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Notice of Withdrawal of Counsel

Filed by or in behalf of:

JOHN D WESTWOOD
This notice was automatically generated by the courts auto-notification system.
The following people were served electronically:

MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JOHN D WESTWOOD for CLAY BULLOCH
CONSTRUCTION
The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:

ATTN CELIA URCINO COURT OF APPEALS

Westwood Law, P.C.
J. David Westwood [12713]
337 South Main Street, Suite 220
Cedar City, UT 84720
Telephone: (435) 267-2145
Email: david@westwoodlawfirm.com

IN THE FIFTH JUDICIAL DISTRICT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK,
Plaintiff,

CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation and CLAY BULLOCH,
an individual,
Defendants.

NOTICE OF WITHDRAWAL OF
COUNSEL

Judge: Paul D. Lyman
Civil No. 030500447

NOTICE IS HEREBY GIVEN that J. David Westwood, hereby withdraws as counsel of
record. SNOW JENSEN and REESE shall continue as attorneys and representatives for
Defendants. All further and/or additional documents, pleadings and other matters should be
~

directed to Snow Jensen & Reece, Tonaquint Business Park, 912 West 1600 South, Suite B-200,
St. George, UT 84770.
DATED this 7th day of August 2013.
SNOW JENSEN & REECE

Isl J. David Westwood
J. David Westwood
Attorney for Defendants
Bulloch Notice of Withdrawal

CERTIFICATE OF MAILING
I hereby certify that on this 7 th day of August 2013, I caused a true a correct copy of the
foregoing NOTICE OF WITHDRAWAL OF COUNSEL to be electronically filed and that the
following has agreed to accept service electronically and that electronic was so sent:
K. L. Mciff, Esq.

THE McIFF FIRM, P.C.
225 North I 00 East
Richfield, UT 84 70 I
Attorney for Plaintiff

Isl J. David Westwood
Signature
Notice of Withdrawal of Counsel
Cheek v. Clay Bulloch Construction, Inc. et al.
Page 2 of2

Return of Electronic Notification

Recipients
JOHN D - Notification received on 2013-08-07 16:20:42.74.
WESTWOOD
JAMES G HARDMAN - Notification received on 2013-08-07 16:20:32.303.
V LOWRY SNOW - Notification received on 2013-08-07 16:20:31.883.
MARK K MCIFF - Notification received on 2013-08-07 16:20:36.21.

Kay Mciff - Notification received on 2013-08-07 16:20:41.227.
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****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

030500447

Judge:

PAUL D LYMAN

Official File Stamp:

08-07-2013: 16: 19: 15

Court:

FIFTH DISTRICT COURT- CEDAR
District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Memorandum Memorandum in Opposition to
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VLOWRYSNOW
This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JOHN D WESTWOOD for CLAY BULLOCH
CONSTRUCTION

The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF APPEALS

<iJ

SNOW JENSEN & REECE
V. Lowry Snow [3030]
Jonathan P. Wentz [11794]
Tonaquint Business Park
912 West 1600 South, Suite B-200
St George, Utah 84770
Telephone: (435) 628-3688
Email: vlsnow@snowjensen.com
jwentz@snowjensen.com

Attorneys for Defendants

IN THE FIFrH JUDICIAL DISTRICT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK,
Plaintiff,

CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation and CLAY BULLOCH,
an individual,

MEMORANDUM IN OPPOSITION TO
MOTION TO DETERMINE
APPLICATION OF EXISTING ORDER

Judge: Paul D. Lyman
Civil No. 030500447

Defendants.

Defendants, Clay Bulloch Construction, Inc. and Clay Bulloch, by and through their
counsel V. Lowry Snow hereby submit this Memorandum in Opposition to Motion to Determine
Application of Existing Order.
Plaintiff has moved this court to dete1mine whether Judge Eves' prior Voluntary Recusal
requires reassigmnent to a judge outside of the Fifth District. Defendants oppose this motion for

the following reasons.

CB 2 Memo Opp Mot Deter Order 080713 599501 vis.doc
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1.

The referenced order is not an "order" of the Court per se, but rather a Voluntary Recusal

which states, in relevant part, "The case will be referred to a judge outside of the Fifth District."
The Voluntary Recusal is dated October 7, 2003. Judge Eves' instruction was initially honored
and the case was assigned to Judge Paul D. Lyman in January 2005. Therefore, any further
expansion of the intention or application of this recusal is questionable.
2.

The circumstances required for recusing the present judge are not present in this case.

"Although litigants are entitled to a judge who will hear both sides and decide an issue on the
merits of the law and the evidence presented, they are not entitled to a judge whose mind is a
clean slate." Madsen v. Pmdential Fed. Sav. & Loan Ass'n, 767 P.2d 538, 546 (Utah 1988)
(quoted in Lunt v. Lance, 2008 UT App 192, ,r 12, 186 P.3d 978). Recusal is appropriate in those
cases where a moving party can show "actual bias or prejudice" based on the judge's prior
involvement or relationships. See Lunt, 2008 UT App 192, ,r 15. "A judge shall disqualify
himself ... in any proceeding in which the judge's impartiality might reasonably be
questioned .. _,, Utah Code of Judicial Conduct, Rule 2.1 l{A); see State v. Neeley, 748 P.2d
1091 (Utah), cert denied, 487 U.S. 1220, 108 S.Ct. 2876.
3.

Circumstances under which impartiality might be questioned include:
(A)(l) The judge has a personal bias or prejudice conceming a party or a party's

lawyer.
(A)(2) The judge lmows that the judge, the judge's spouse ... or a person within
the third degree of relationship to either of them, or the spouse ... of such a
person is
(A)(2)(a) a party to the proceeding ...
(A)(2)(b) acting as a lawyer in the proceeding;

Memorandum in Opposition to Motion to Detennine Application of Existing Order
Cheek v. Clay Bulloch Construction, Inc. et el.
Page 2 of 4
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(A)(2)(c) a person who has more than a de minimus interest that could be
substantially affected by the proceeding; or
(A)(2)(d) likely to be a material witness in the proceeding.
Utah Code Jud. Conduct, Rule 2.11(A)(2)(a)-(d).
4.

It is not clear to Defendants that any of the circumstance set forth above and found in the

Code of Judicial Conduct mandating recusal exist in this case, nor that actual bias or prejudice
could be shown.
5.

Judge Lyman is fully aware of the facts ofin this case, has presided over the same since

2005, and has made a number of rulings. Any reassignment will be contrary to the principle of
judicial economy as any newly assigned judge will be required to invest significant time to get
up to speed and prepare for trial.
6.

Judge Lyman has served as the judge on this case for the past 7-8 years and Defendants

have failed to raise previously any objection to his presidi11g over this matter until now.
Defendants believe the fact relating to the identity of the wife of Defendant Clay Bulloch and her
employment has been known by the parties and Judge Lyman for years. There is nothing related
to this fact standing alone which would disqualify Judge Lyman from continuing to hear this
matter.

7.

Defendants see no lawful reason why the Voluntary Recusal of Judge Eves should

operate as a binding order requiring the recusal of Judge Lyman, nor does there exist any present
law or rule that would mandate his recusal.

I II
I II
I II

Memorandum in Opposition to Motion to Detennine Application of Existing Order
Cheek v. Clay Bulloch Construction, Inc. et al.
Page 3 of4
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CONCLUSION

Based on the foregoing, Plaintiff's motion should be denied and the case should remain
assigned to Judge Lyman.

DATED this

7°~c(ay of August 2013.
JENSEN & REECE

CERTIFICATE OF MAILING

I hereby certify that on this

r

day of August 2013, I caused a true a correct copy

of the foregoing MEMORANDUM IN OPPOSITION TO MOTION TO DETERMINE
APPLICATION OF EXISTING ORDER to be delivered via first class U.S. Mail, postage

prepaid, to the following:
K. L. Mclff, Esq.
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, UT 84701
Attorney for Plaintiff

Memorandum in Opposition to Motion to Detennine Application of Existing Order
Cheek v. Clay Bulloch Construction, Inc. et el.
Page 4 of 4
-;~ {' ...,.1:

-· t--,

FILED

cr:i;
Ft l:'TP Ol<;TR\l·:T
l I
.1

' 1t

'" I

I..

2013 JUL 29 AM ll:

BY--

K. L. Mciff (#2193)
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, Utah 84701
Telephone: (435) 896-4461
Facsimile: (435) 896-5441
Attorneys for Defendant
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK
Plaintiff and Appellant,

PLAINTIFF'S REQUEST FOR
SUPPLEMENTATION OF RESPONSE TO
INTERROGATQRIES

vs.

CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,
Defendants, Counterclaimants
and Appellees.

Civil No. 030500447
Judge Paul Lyman

Early in these proceedings, there was served on defendants plaintiffs first set of
interrogatories. Defendants responded in part and promised supplementation. Plaintiff now
requests that defendants provide the promised supplementation. More specifically, plaintiff
directs attention to INTERROGATORY NO. 6, and NO. 7, and the defendant's response. The
same are quoted hereafter.

-

".i

INTERROGATORY NO. 6: Identify each and every witness that you will call, or may
call, to testify at trial. For each and every witness, please set forth the following:
a) name, address and telephone nwnber of each witness;
b) a narrative description of their testimony; and
c) whether or not the witness has provided you any statement, whether written or
oral, related to the claimed alleged in your Complaint.
RESPONSE NO. 6 (and all Subparagraphs): Defendant has not yet detennined the
identify of all witnesses that will be called at trial and, therefore, is not able to swnmarize their
anticipated testimony. Defendant will certainly testify concerning all issues in the matter. As
soon as witnesses are determined, and the substance of their anticipated testimony is known, this
response will be supplemented.

INIBRROGATORY NO. 7: Identify each and every exhibit, including any docwnent
or other tangible items that you will, or any offer into evidence at trial. For each exhibit,
further state the following:
a) the description of the exhibit;
b) the purpose for which it may be introduced into evidence; and
c) the name, address and telephone nwnber of the custodian of the exhibit
and/or information which it may be contained therein.
RESPONSE NO. 7 (and all Subparagraphs): Defendant has not yet determined what
exhibits will be offered into evidence at the time oftrial in this matter. Discovery is continuing.
This Response will be supplemented at the appropriate time.

2

DATEDthis

~:~f °'::L/7

,2013.

CERTIFICATE OF MAILING
I hereby certify that on the .2£_ day of

~

, 2013, I

L\J}mailed,
[ ] hand-delivered, at District Court
[ ] faxed,
a true and correct copy of the PLAINTIFF'S REQUEST FOR SUPPLEMENTATION OF
RESPONSE TO INTERROGATORIES to:
V. Lowry Snow
J. Gregory Hardman
Tonaquint Business Park, Bldg. B
912 West 1600 South, Suite 200
St. George, UT 84770

(435) 628-3275

J. David Westwood
239 South Main, Suite 201
Cedar City, UT 84720

(435) 867-0333

3

·_,..

Fl-LED
JUL 2 9 2c;3
5111 OISTRICT COURT

_p~l-~_N_co_u_NTY---~

•••••••• , •• 1

K. L. Mclff(#2193)
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, Utah 84701
Telephone: (435) 896-4461
Facsimile: (435) 896-5441
Attorneys for Defendant
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK
Plaintiff and Appellant,
MOTION TO DETERMINE
APPLICATION OF EXISTING ORDER

vs.
CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,

Civil No. 030500447
Judge Paul Lyman

Defendants, Counterclaimants
and Appellees.
Under date of October 7, 2003, the assigned Judge, the Honorable J. Philip Eves, entered
an Order (see Exhibit A) recusing himself and providing that the case be referred to ajudge
outside of the Fifth District. The apparent reason was the fact that the Defendant, Clay Bulloch,
is the husband of the Fifth District Court Clerk, Carolyn Bulloch. It has come to the attention of
the Plaintiff that the assigned judge, the Honorable Paul Lyman, is now serving as the District
Court Judge in Beaver County, vyhich is within the Fifth District and is served by the same
District Court Clerk.

The Plaintiff moves the Court for a determination as to whether the existing Order
requires reassignment to a judge outside of the Fifth District.

. RESPECTFULLY SUBMITTED this

~~ 2013.

CERTIFICATE OF MAILING
I hereby certify that on the

1:5_ day of ~

, 2013, I

t}mailed,
[ ] hand-delivered, at District Court
[ ] faxed,
a true and correct copy of the MOTION TO DETERMINE APPLICATION OF EXISTING
ORDER to:
V. Lowry Snow
J. Gregory Hardman
Tonaquint Business Park, Bldg. B
912 West 1600 South, Suite 200
St. George, UT 84770

(435) 628-3275

J. David Westwood
239 South Main, Suite 201
Cedar City, UT 84720

(435) 867-0333
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR IRON COUNTY, STATE OF UTAH
DENNIS CHEEK,

VOLUNTARY RECUSAL
Plaintiff,

vs.

CASE NO. 030S00447 CN
'

CLAY BULLOCH CONSTRUCTION and
CLAY BULLOCH,
Defendants.

Judge J. Philip Eves hereby voluntarily recuses himself from the above-entitled case.
The case will be referred to a judge outside of the Fifth District.

DATED. this 7th day of October 2003.

'

Certificate of Mailing
I hereby certify that on this 7th clay of October 2003, I mailed true and correct c~pies of

the above and foregoing VOLUNTARY RECUSAL, first-class postage prepaid, to the
following:

Michael W. Park,· Esq.
The Park Firm
P.O. Box 2438
St. George, UT 84771

Christopher Marchant, Esq.
Marchant, Kohler & Kyler
856 South Sage Drive, Suite 2
Cedar City, UT 84720

Deputy Court Clerk
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K. L. Mclff(8238)
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, Utah 84701
Telephone: (43S) 896-4461
Facsimile: (435) 896-S441
Attorneys for Plaintiff
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK
Plaintiff,

REQUEST FOR RECONSIDERATION
AND TO CONFRONT ISSUES NOT

vs.

ADDRESSED

CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,

Civil No. 030S00447

Defendants.

A. Introduction

The need for reconsideration and further review is evident from the following:
1.

The court has analyzed Judge Eves' recusal as responding to a motion filed under

Rule 63(b), but the record reveals that there was no such motion before Judge Eves.
2.

Judge Eves' recusal and transfer order appear rooted in restraint and self-policing

required by lnfonnal Ethics Advisory Opinion 98-14 which this court has not addressed.

1

3.

Further, the court declared Judge Eves' transfer order to be unauthorized unless

he was the presidingjudge, but then left that issue hanging without resolution.
4.

Finally, the integrity of the judicial process, as applied to these parties and this

court, fairly requires addressing the issues as defined by the state of the record and the
documentary evidence submitted with the briefing.

B. The Material Requiring Review and Application
There is before the court the following:
I.

The record on file, including Judge Eves' Voluntary Recusal dated October 7, 2003.

2.

The absence of a Rule 63(b) motion in the record.

3.

Plaintiff's Mo/ion to Determine Application of Existing Order, the Defendant's

Response and the Plaintifrs Reply.
4.

The current Court Directory for the Fifth District Court.

5.

Utah's corporate record for Defendant Clay Bulloch Construction, Inc.

6.

lnfonnal Ethics Advisory Opinion 98-14.

C. Legal Analysis
Judge Eves' order consists of two simple sentences. Review of the record leads to the
conclusion that the recusal set forth in the first-sentence was issued sua sponte and not driven by
a motion tiled by counsel. The same is true of the transfer order encompassed in the second
sentence. Judge Eves is far too sophisticated to have engaged in a judicial overreach deserving of
an "unauthorized" characterization. Rather, both the recusal and the transfer order are reflective
2

of an exercise in self-policing incumbent upon the court in confonnity with Informal Opinion 9814, issued on September 2, 1998, by the Ethics Advisory Committee. 1 The judge's reliance upon
the imperatives spelled out in the ethics opinion is buttressed by the fact that the opinion arose
out of the Fifth District while Judge Eves was serving as a District Judge in that district.
Whether Judge Eves was the Presiding Judge of the district or just the assigned judge at
the time, begs the question. 2 The se(f..policing obligation does not arise from a motion by counsel
or from the role of the presiding judge. It arises from relationships in the district between judges
and court personnel "at the same court level." (See Informal Opinion 98-14, and particularly the
last three paragraphs.) Moreover, Judge Eves' order is now the law ofthe case and continues to
apply to every Fifth District Judge. A successor judge may not be precluded from reexamining
the issue, but the judge would be under the same obligation to apply, sua sponte, the governing
ethics established by lnfonnal Opinion 98-14. Certain relationships at the same court level
require "automatic" self disqualification, not subject to judicial discretion nor requiring an
affinnative motion. The openness and simplicity of Judge Eves' two-pronged ruling comport
with the requirements of the ethics opinion.
Finally, plaintiff's counsel clarifies that this request for reconsideration and the candor
and directness of the legal analysis arise not only out of representation of a client, but out of
respect for this court and the integrity of the judicial process which counsel is sworn to uphold.

1

The Administrative Office of the Courts advises that the state judiciary continues to rely upon this ethics opinion.

2

To the extent that this could be relevant, the coun should take judicial notice of the judge's status at the time since
the source of that infonnation is the coun itself.

3

•

RESPECTFULLY SUBMITTED this

E<f'1::o;--.Jy1:: ,

2013.

CERTIFICATE OF MAILING
I hereby certify that on the

.2A:. day of ~

, 2013, I caused a true and

correct copy of the foregoing REQUEST FOR RECONSIDERATION AND TO

CONFRONT ISSUES NOT ADDRESSED to be delivered by United States mail, first class
postage prepaid, to the following:
Snow Jensen & Reece
V. Lowry Snow
Jonathan P. Wentz
Tonaquint Business Park
912 W 1600 S, Suite B-200
St. George, Utah 84770
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SNOW JENSEN & REECE
V. Lowry Snow [3030]
Jonathan P. Wentz [11794]
Tonaquint Business Park
912 West 1600 South, Suite B-200
St. George, Utah 84770
Telephone: (435) 628-3688
Email: vlsnow@snowjensen.com
jwentz@,snowjensen.com
Attorneys for Defendants

IN THE FIFTH JUDICIAL DISTRICT
IN AND FOR IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,
Plaintiff,
CLAY BULLOCH CONSTRUCTION, INC.,
a Utah Corporation and CLAY BULLOCH,
an individual,

MEMORANDUM IN OPPOSITION TO
REQUEST FOR RECONSIDERATION
AND TO CONFRONT ISSUES NOT
ADDRESSED

Judge: Paul D. Lyman
Civil No. 030500447

Defendants.

Defendants, Clay Bulloch Construction, Inc. and Clay Bulloch, by and through their
counsel, V. Lowry Snow, hereby submit this Memorandum in Opposition to Plaintiff's Request
for Reconsideration and to Confront Issues Not Addressed (hereinafter the "Request").

The Request is improper because it could not have been brought under either Rule 59(a)
or 60(a) or 60(b) of the Utah Rules of Civil Procedure. See J.V. Hatch Const.. Inc. v. Kampros,

971 P.2d 8 (Utah Ct. App. 1998); see also Davis v. Grand Country Serv. Area, 905 P.2d 888
(Utah Ct. App. 1995) (holding that a motion to reconsider is the functional equivalent of a

CB 2 Memo Opp Recon 092513 599501 jpw

motion requesting new trial under Rule 59). Plaintiff has not alleged grounds sufficient under

these sections to justify reconsideration of, amending , 01· setting aside the Ruling.
Plaintiff's recusal focuses almost exclusively on the Informal Ethics Advisory Opinion
98-14 (hereinafter the "Ethics Opinion'') 1 for its request that the Court reconsider its Ruling on
Motion to Determine Application of Existing Order, dated September 16, 2013 (hereinafter the
"Ruling") regarding the effect of Judge Eves's Voluntary Recusal, dated October 7, 2003.
Plaintiff contends that Judge Eves's prior recusal was a 1·esult of"self-policing'' arising from the
principles purportedly embraced by the Ethics Opinion. Closer examination of the Ethics
Opinion undercuts Plaintiff's Request.
The Ethics Opinion quotes Canon 3E which requires judicial disqualification when "the
judge has a personal bias or prejudice concerning a party or a party's lawyer, a strong personal
bias involving an issue in a case, or personal knowledge of disputed evidentiary facts conceming
the proceeding." It also relies on Canon 2B for the principle that a judge "shall not allow family,
social, or other relationships to influence the judge's judicial conduct or judgment." In analyzing
the issue, the Ethics Opinion makes clear that "automatic disqualification need not be required in
all of those situations," referring to situations where an employee within a judge's district or an
employee's immediate family are litigants in a case. Disqualification is not required in this
instance, and keeping this case with Judge Lyman, who has presided over the same for seven to
eight years, will not violate the above quoted principles.
The Ethics Opinion addresses two scenmios where disqualification may be appropriate:
(1) where an actual employee of the court is a party in a case and (2) where a family membet· of

an employee is a party in a case. Neither scenario applies here. As for the first scenario, the
1

The Ethics Opinion is not binding on the Court. Utah Rules of Judicial Administration, Rule 3109(10), states: "Legal effect. Compliance with an informal opinion shall be considered evidence
of good faith compliance with the Code of Judicial Conduct. Formal opinions shall constitute a
binding interpretation of the Code of Judicial Conduct."
Mc1nomndtun in Opposition to Request for Reconsideration and to Confront Issues Not Addressed
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Ethics Opinion states: "The Committee remains of the opinion that ajudge must disqualify from

a case involving an employee of the judge's cou11 level employed in the same district as the

judge.,, Ethics Opinion, emphasis added. This principle is inapplicable here since no employee
of the Court is a party in the case. Additionally, Plaintiff ignores the Court's statement that
Judge Lyman "is the subject of a judicial assignment." See Ruling, page 2. "Judges are allowed,
pursuant to Rule 3-108 [of the Utah Rules of Judicial Administration], to provide cross district
judicial assistance . , . . This does not make judges acting under such assignments judges of the
receiving district." See Ruling, page 2. Therefore, Judge Lyman is not a judge within the Fifth
Judicial District.
As for the second scenario, the Ethics Opinion states: "In cases involving a member of
the employee's immediate family or household, ajudge must automatically disqualify if the

party is related to an employee that has a close working relationship with the judge.,, Ethics
Opinion, emphasis added. Plaintiff must extend the same presumption of "sophistication" to the
present court as he extends to Judge Eves in his Voluntary Recusal and assume that Judge

Lyman himself would be the best source of whether or not he has a "close working relationship"

with a family member of the Defendant in this case. In the Ruling, Judge Lyman did not address
this issue either way, and the litigants may safely assume it is not a concern of the Court.
As no employee of the Court is involved in this case, and as the parties may rightly
assume Judge Lyman has no "close worldng relationship" with the subject employee of the
court, the self-policing principles enunciated in the Ethics Opinion, and so heavily relied on by
Plaintiff, are simply inoperative in this case.

II
II

II
II
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CONCLUSION

The request for reconsideration should be denied as there is no basis for disqualification,
and the case should remain assigJ! d to Judge Lyman.
DATEDthis

ay of September 2013.

Snow
Jonathan . Wentz
Attorneys or Defendants
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CERTIFICATE OF.SERVICE
I hereby certify that on this

Z:Lt day of September 2013, I caused a true a co1Tect copy of

the foregoing MEMORANDUM IN OPPOSITION TO REQUEST FOR

RECONSIDERATION AND TO CONFRONT ISSUES NOT ADDRESSED to be filed
electronically, which automatically delivers the same to the electronic filing account of the

following:

K. L. Mciff, Esq.
THE McIFF FIRM, P .C.
Attorney for Plaintiff

Isl Carole Anderson
Legal Assistant
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Return of Electronic Notification

Recipients
KAY L MCIFF - Notification received on 2013-09-24 16:23:46.013.
JAMES G HARDMAN - Notification received on 2013-09-24 16:23:40.263.
V LOWRY SNOW - Notification received on 2013-09-24 16:23:41.933.
JONATHAN P - Notification received on 2013-09-24 16:23:40.62.
WENTZ
MARK K MCIFF - Notification received on 2013-09-24 16:23:44.34.

****** IMPORTANT NOTICE - READ THIS INFORMATION*****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:

030500447

Judge:

PAUL D LYMAN

Official File Stamp:
09-24-2013: 16:22:52

Court:

FIFTH DISTRICT COURT- CEDAR
@

District
Cedar City

Case Title:

CHEEK, DENNIS vs. CLAY BULLOCH
CONSTRUCTION, et al.

Document(s) Submitted:

Motion: Request for Reconsideraton and to
Confront Issues Not Addressed

Filed by or in behalf of:

KAY L MCIFF
This notice was automatically generated by the courts auto-notification system.

The following people were served electronically:
MARK K MCIFF for DENNIS CHEEK
V LOWRY SNOW for CLAY BULLOCH
JAMES G HARDMAN for CLAY BULLOCH
KAY L MCIFF for DENNIS CHEEK
JONATHAN P WENTZ for CLAY BULLOCH
CONSTRUCTION

The following people have not been served
electronically by the Court. Therefore, they
must be served by traditional means:
ATTN CELIA URCINO COURT OF APPEALS
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K. L. Mciff (#2193)
THE McIFF FIRM, P.C.
225 North I00 East
Richfield, Utah 84 70 I
Telephone: (435) 896-4461
Facsimile: (435) 896-S441
Attorneys for Defendant
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR

IRON COUNTY, STATE OF UTAH
DENNIS CHEEK

Plaintiff and Appellant,

REPLY MEMORANDUM IN RE
vs.

RECUSAL ISSUES

CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,

Civil No. 030500447
Judge Paul Lyman

Defendants, Counterclaimants
and Appellees.
Plaintifrs request for reconsideration and to confront issues not addressed is a twofold
appraoch. Each will be briefly addressed.
(I) Reconsideration

Reconsideration is requested because the court engaged in a Ruic 63(b) analysis
mistakenly assuming a motion under that rule was the foundation for the rccusal entered by
Judge Eves. Defendants cite two coun of appeal's decisions that shed little light on the issues in
this case. In J. V. Holch Const., Inc. v. Kampros, 971 P.2d 8 (Utah App. 1998), the record in the

/1.4r:.-7
\)

court below had been lost so the court presumed regularity and upheld the result. There is no
evidence here that the record has been lost. Rather it appears not to have been reviewed. That can

easily be corrected. Furthermore, the Halch Court included a useful comment about finding an
avenue for relief when it is warranted:
We quickly dispose of Hatch' s argument that Kam pros's motion for
reconsideration was inappropriately before the trail court because no such motion
exists under the rules of civil procedure. While that much is true, a motion so
titled may still be properly heard if it could have been brought under a different
rule, i.e. Rules S4(a), 59(a), or 60(b) of the Utah Rules of Civil Procedure, but
was improperly characterized.

Ciling Ron Shepherd Ins., Inc. v. Shields, 882 P.2d 650, 653 n. 4 (Utah 1994) at page 11. Even
more fundamental than applying a specific rule is the concept that a court has the inherent
authority to make certain that its orders correctly reflect the record (see, eg, Meagher v. Equity
Oil Company, 299 P.2d 827 (Utah 1956), citing cases from other jurisdictions as well as Rule
7(b) and Rule 60(a). Rule 60(a) specifically provides relief from a judgment or an order that is

based on some fonn of mistake. Neither counsel nor the court should want to leave standing a
ruling that is based upon considerations that are contrary to what the record will support.
(2) Confronting Issues Not Addressed

Defendants correctly point out that Plaintiff places principle reliance on the self-policing
requirements under Ethics Advisory Opinion 98-14. The advisory opinion speaks for itself. The
court can read it as well as counsel. By nature, ethics opinions are designed to address
"appearances,, as well as actuaJ conflicts. There are two areas under the facts of this case that are
very close- if not over the line. One has to do with the District Court Clerk, who is not only the
2

41-)y

wife of one of the defendants. but the regisrered agent of the other- a fact disregarded in
defendant" s opposition memorandum. The second troubling ingredient is that the sitting judge is
··acting" as a Filth District Judge at this time and apparently has done so for several months and
presumably will continue to do so. This arrangement appears more general and broader in scope
than an assignment to hear a specific case outside of one's district, und arguably creates the
appearance which the ethics opinion was designed to address. Defendants would have this court
draw a fine line around these circumstances. How fine the line should be drawn is a call that

wm

have to be made by the j udgc.
Finally, the argument uboutjudicial efficiency is of limited significance since Judge
Lyman's exposure was cssentia1ly limited to the issues of failure to prosecute that went up on
appeal and not the disputes over the construction contract and the claimed failures there under.
Whatever judge hears the case will be starting essentially from scratch on these performance
issues.

RESPECTFULLY SUBMITTED t h i s ~ of October, 2013.
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[~ailed,
[ ] hand-delivered, at District Court
[ ] taxed,
a true and correct copy of the REPLY MEMORANDUM IN RE RECUSAL ISSUES
lo:

V. Lowry Snow
J. Gregory Hardman
Tonaquint Business Park, Bldg. B
912 West 1600 South, Suite 200
St. George, UT 84 770

(435) 628-3275

J. David Westwood

(435) 867-0333

239 South Main, Suite 201
Cedar City, UT 84720
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IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR .
IRON COUNTY, STATE OF UTAH

DENNIS CHEEK,

RULING ON REQUEST FOR
RECONSIDERATION AND TO
CONFRONT ISSUES NOT ADDRESSED

Plaintiff,

vs.
Case No. 030S00447

CLAY BULLOCH CONSTRUCTION INC.,
a Utah Corporation, and CLAY BULLOCH,

Assigned Judge: Paul

D. Lyman

an individual,,

Defendant.
The Court has reviewed the Plaintiff's Request for Reconsideration and to Confront
Issues Not Addressed, the Defendant's Memorandum in Opposition to Request for

Reconsideration and to Confront Issues Not Addressed, along with the Plaintiff's Reply
Memorandum In Re Recusal Issues. A Notice to Submit for Decision was filed by the Plaintiff
on October 15, 2013, which was not brought to this Court's attention until June 23, 2014, after
the Plaintiff filed a "Status Report and Request for Scheduling" on June 20, 2014.

.

Factual Background

1.

On September 16, 2013, this Court issued a Ruling on Motion to Determine

Application of Existing Order.
2.

On September 24, 2013, Plaintiff submitted a Request for Reconsideration and to

Confront Issues Not Addressed.
3.

On September 26, 2013, Defendant submitted a Memorandum in Opposition to

Request for Reconsideration and to Confront Issues Not Addressed.

RULING ON REQUEST FOR RECONSIDERATION AND TO CONFRONT ISSUES NOT
ADDRESSED, Case number 030500447, Page -24.

On October 1S, 2013, Plaintiff submitted a Reply Memorandum In Re Recusal
Issues.

Ruling

The Plaintiff's request for reconsideration itself does not cite a rule or statute upon which
it is based. The Piaintiff's request of reconsideration does not fit under Rule S9 (New trials;
amendments ofjudgment); Rule 60 (Relief from judgment on order); or any other rule. It is on
its face an inappropriate motion.

Hatch Construction, Inc. v .Kampros, 971 P.2d 8 (Utah

CtApps 1998). Consequently, it is difficult to know how to address such an improperly based
motion.
Rule 7 of the Utah Rules of Civil Procedures controls pleadings and motions that may be
filed. Rule 7(b)(1) states that motions "shall be in writing and state succinctly and with

particularity the relief sought." Rule 7 (c)(l) requires that "All motions, ... shall be accompanied
by a supporting memorandum."

The Plaintiff has failed to comply with Rule 7 in that be bas filed a "Request for
Reconsideration ~d to Confront Issues Not Addressed." He has not stated "succinctly and with
particularity the relief sought.,, He has also failed to accompany his "Request" with a supporting
memorandum. Consequently, this Court is left with the task of trying to discern what the

Plaintiff wants reconsidered.

4~\

RULINO ON REQUEST FOR RECONSIDERATION AND TO CONFRONT ISSUES NOT
ADDRESSED, Case number 030S00447, Page -3He first att~cks this Court's September 16, 2013 ruling. His attack is baseless; regardless
of whether Judge Eves recused himself because of a sua sponte action or because of a Rule 63(b)
action, the fact is he did recuse himself. In his two sentence recusal he wrote, ''The case will be
referred to a judgq outside of the fifth district." That comment is not an "order,, and it is not ''the
law of the case." ~tis, however, exactly what has happened. Since, it is what has happened; the
issue, if there were one, is moot.
The Plain~ff's "Request'' includes a general discussion of Informal Ethics Advisory
Opinion 98-14 and how it applies to the facts of this case. The Defendant's Memorandum in
Opposition more than adequately explains the Informal Opinion issue. The Defendant's
memorandum's conclusions are correct. This Court acknowledges that the Informal Opinion
applies to this and all other matters. That being said, this Court does not believe its actions are in
violation of that ¥onnal Opinion. The assigned Judge in this matter is a Sixth District Juvenile
Court Judge, assigned to preside over this matter. He is not a Fifth District Court Judge and none
of the factors in the Infonnal Opinion apply.
It seems

as if the Plaintiff is operating under the mistaken belief that district court judges

are appointed by ''The current Court Directory for the Fifth District Court." District court judges
are appointed by the Governor with the consent of the Senate. The Plaintiff references the Court
Directory for the Fifth District Court that listed Paul D. Lyman as the Beaver County District
Court Judge. That listing is in error. Paul D. Lyman is serving in Beaver County by a cross

RULING ON REQUEST FOR RECONSIDERATION AND TO CONFRONT ISSUES NOT
ADDRESSED, Case number 030500447, Page -4-

.

.

district judicial assignment, due to Fifth District judicial workload shortages. Paul D. Lyman is
serving in this

case by a cross district judicial assignment to help out the Fifth District, due to the

Fifth District's entire judiciary having a conflict, since the Defendant's wife is the Clerk of the
Fifth District Court.
Finally, the Plaintiff argues that this cross district assignment creates the appearance of
impropriety. He ignores the fact that the Informal Opinion requires "a close working relationship
with the judge and the subject court employee," before recusal is required. Judge Lyman has no

working relations~p with the subject employee of the court. Without such a relationship there is
no appearance of impropriety.

Conclusion
It is hoped that the foregoing addresses the Plaintiff's concerns. Since he has failed to
"succinctly and with particularity" state the relief he seeks, this Court is at a loss as to what else
he wants addressed. This Court's prior ruling stands.

RULING ON REQUEST FOR RECONSIDERATION AND TO CONFRONT ISSUES NOT
ADDRESSED, C~e number 030S00447, Page -5-

CERTIFICATE OF SERVICE
On July I~ 2014, a copy of the above Ruling on Request for Reconsideration and to

Confront Issues Not Addressed was mailed to each of the following by the method indicated:
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K.L.Mclff
The Mciff Firm, P-.C.
· 225N l00E
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5th DISTRICT COURT
IRON COUNTY

DEPUTYCLERK

(v-

K. L. Mclff (2193)
THE McIFF FIRM, P.C.
225 North 100 East
Richfield, Utah 84701
Telephone: (435) 896-4461
Facsimile: (435) 896-5441
Attorneys for Plaintiff
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IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
DENNIS CHEEK
PLAINTIFF'S REQUESTED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

Plaintiff,
vs.
CLAY BULLOCH CONSTRUCTION INC., a
Utah Corporation, and CLAY BULLOCH, an
individual,

Civil No. 030500447

Defendants.
Based upon the pleadings and the evidence received at trial, plaintiff requests entry of the
following,
FINDINGS OF FACT
Formation of Contracts on Sears and Sears Addition and the Basic Course of Dealing
I.

Defendants constructed the Sears Building for the plaintiff. [Admitted in

pleadings (A in P)].

2.

Defendants also constructed the Sears Addition for the plaintiff. (A in P).

,,.

3.

Before contracting for construction of the Sears Building, plaintiff and the

adjoining property owner to the north hired GEO Consultants, a diversion of Watson
Engineering of Cedar City, to perform an extensive soils analysis and make recommendations for
site preparation. [Unrefuted (U) and established by a Preponderance of the Evidence (P of E).
4.

The Sears Building and the Sears Addition were located in the area of Cedar City

that are the highest level of soil instability and susceptibility to soil subsidiaries. (U and P of E).
5.

The soils report with specific over-excavating and compaction requirements was

issued under date of April 29, 1999, and guided the site preparation for the Sears Building.
(See Exhibit 4, U and P of E).
6.

The agreement for construction of the Sears Building was entered into, initially,

based upon a basic set of plans prepared by Bulloch Brothers Engineering. (A in P and P ofE).
7.

The plans for the Sears Building consisted of three pages which included a "site

plan," a "floor plant and "proposed elevations" which together revealed what the building was
to look like, its location on plaintiffs property, the basic layout with the dimensions, the required
foundation, footings, floor, beams, and the exterior materials to be used in construction. (See
Exhibit 5).

8.

The plans for the Sears Building were supplemented, as deemed necessary, in

consultation between the parties during the course of construction. (A in P and P ofE).
9.

When the Sears Building construction was complete, defendants issued a

Certificate of Completion representing that the construction conformed with the final plans and
specifications. (See Exhibit 6).
2
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Sears Addition - Same Pattern of Dealing

10.

During the summer of 2001, plaintiff and defendants conversed about

construction of the Sears Addition. (U and P ofE).
11.

Bulloch Brothers Engineering, which had prepared the Sears Building plans, was

employed to prepare plans for the Sears Addition. (P of E).

12.

The plan prepared by Bulloch Engineering for the Sears Addition consisted of the

following:
a.

Proposed Grading Plan, dated August 21, 2001, and received as Exhibit 8.

b.

Front and Side Elevations dated August 28, 2001, and received as Exhibit

7.
c.

Foundation Details, dated September 5, 2001, and received as Exhibit 9.

d.

Foundation Plan, dated September 5, 2001, and received as Exhibit 10.
(See Exhibits 7, 8, 9, 10 and 11).

13.

Defendants paid for the plans, billed plaintiff and was reimbursed by Plaintiff.

(Exhibit 70, page 3 and P of E).
14.

The agreement to construct the Sears Addition was initially based on these basic

plans which included some detailed specifications on their face along with "structural notes,"
that governed contractor performance, and furthermore incorporated the detailed specifications
contained in the geotechnical soils report of April 29, 1999. (A in P and P ofE).

3

15.

The applicable structural notes on the face of the foundation detail plan required

compliance with the Unifonn Building Code and supplements unless a higher standard is called

for. (See Exhibit 9).
16.

On August 23, 2001, plaintiff and defendant Bulloch met with the Cedar City

Council seeking approval of the Sears Addition. The City Council was furnished copies of the
Proposed Grading Plan (Exhibit 8) dated August 21, 2001. The City Council was also assured
that the proposed addition would be built of the same material as the Sears Store, with masonry
and a metal roof, and that the original soils report from the Sears Building would be used.
Following the presentation and discussion, the Cedar City Council unanimously approved the
proposed project. (See Exhibit 11 and P of E).
17.

On or about October 1, 2001, defendants commenced construction of the Sears

Addition based on the plans prepared by Bulloch Brothers Engineering. (A in P and P ofE).
18.

The two areas of failed performance by defendants, namely, (1) noncompliance

with over-excavation and re-compaction requirements; and (2) failure to relocate the noncompliant drain line-are covered with clarity in the initial Grading Plan of August 21, 2001,
together with the geotechnical investigation report of April 21, 1999 which is expressly
incorporated in the said Grading Plan. (See Exhibits 4 and 8).

19.

After construction began on the Sears Addition, there were discussions between

plaintiff and defendants which supplemented or supplied additional detail when necessary, and in
one instance resulted in a design c~ange. (A in P and P ofE).

4

20.

Defendants proposed and plaintiff agreed to a change in the roof construction.

The original design, which called for a pitched roof (See Exhibit 7), was changed to a flat roof,
as reflected in a new elevation plan received in evidence as Exhibit 15. (P ofE).
21.

In the prior construction of the Sears Building, defendants had installed, a drain

pipe from the loading docks at the rear of the Sears Building west to the gutter on the east side of
@

Cedar City's North Main Street. (P ofE).
22.

The drain pipe installed by defendants was of sewer pipe quality and less than

schedule 40 caliber which, under the Uniform Building Code, did not qualify to be left in place
with the Sears Addition being constructed over it. (P of E, the Uniform Building Code, and
admission of defendants).
23.

The Grading Plan of August 21, 2001 (Exhibit 8) for the Sears Addition reflected

the location of the existing drain pipe and required that it be relocated on the north side of the
proposed Sears Addition. (See Exhibit 8 and P ofE).
24.

The Grading Plan also contained a detailed design labeled "AA" which reflected

where the relocated drain pipe was to be installed north of the Sears Addition in a four..feet wide
space between the new building and plaintiff's north property line. (See Exhibit 8 and P of E).
25.

The area designated for the relocated drain pipe was either open or uncovered

during the over excavation and soil re--compaction required by the April 29, 1999 soils report, or
should have been open and uncovered if defendant were in compliance with the report. (Exhibits
4, 8, defendants' admission and P of E).

5
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26.

Defendants necessarily encountered the thin-walled drain line while over-

excavating the outside west wall of the Sears Addition and prior to completing the over
excavation and re-compacting the soil. (Admitted by defendants).
27.

To facilitate the required soil preparation and to provide space for the excavation

and re-compaction equipment, defendants temporarily removed a segment of the 6" drain pipe
and left the area open until this stage of construction was completed. (Testimony of defendants'
foreman Josh).
28.

While the sub-surface area at the west end of the Sears Addition was open and

uncovered, defendants (1) completed the over-excavation and re-compaction, (2) poured the
footing that is underneath the drain line, (3) replaced the segment of the drain line which had
been removed resulting in two compression joints on the inside of the west wall and a duct tape
joint on the outside of the west wall, and also (4) formed and poured cement around the drain
pipe. (P of E).
29.

Given the fact that defendants initially installed the drain pipe, coupled with their

extensive experience in the construction industry and the extent of their involvement with the
drain pipe during the beginning stage of the Sears Addition project, defendants could not have

been unaware of its thin-walled nature and its lack of compliance with the Uniform Building
Code. (P of E).
30.

Defendant Clay Bulloch acknowledged that he did not review the site grading

plan sufficient to note the obligation to relocate the drain pipe when it would have been a simple

6

and inexpensive process, and first focused on this requirement some time in early November
after the footing, foundation and cement floor were in place. (Admission and P of E).
31.

Defendant Clay Bulloch also acknowledged personal awareness that to remain

under a commercial building, the code required the equivalent of a schedule 40 PVC pipe and
that the drain line left under the Sears Addition did not meet this standard. (Admission and P of
E).

32.

Notwithstanding the requirements of the building code and the Bulloch Brothers

Engineering plans, defendants proceeded to construct the Sears Addition over the non-compliant
drain pipe and did not relocate the same, or install a new one around the north side as required by
the plans. (P of E).
Claimed Modification Of Drain Pipe Obligation

33.

Defendants claim that in early November 2001, while discussing the cost of

completing performance, the contract was modified by an oral agreement with plaintiff to leave
the pipe in place under the Sears Addition. (Defendant's testimony).
34.

Plaintiff denies the claimed modification, and it has no other support or

corroboration in the record. (P ofE). (Note: Legal implications of the claimed modifications are
treated in the proposed legal conclusions).

7

The Required Over-Excavation and Recompaction
35.

The geotechnical plan of April 29, 1999, required over excavation of four feet

below the footings and five feet on both sides of each bearing wall and re-compaction in eightinch lifts to a minimum density of 90%. (U and P of E).
I

36.

A preponderance of evidence presented at the trial established:
a.

The over excavation was limited by asphalt left in place inside the two
west units, on both the north and south bearing walls. As revealed in the
photos in Exhibit 35, the over excavation on the interior side was thereby
limited to a low of 18 inches and a high of 29 where the required
minimum was 60 inches.

b.

Pre-existing asphalt remained in use at floor level in the storage area,
resulting in even more restricted excavation. It was limited to 12" to 16"
from the north outside bearing wall, instead of the 60" which was
required.

c.

None of the soil tests of defendants over-excavation and re-compaction

r·-.

~

reached the 90% minimum density requirement.
d.

In contrast, after the remedial excavation and re-compaction by Orton
Excavation in late 2004, 27 of the 29 tests exceeded the 90% ~wn
and the overall average was 94.9%. (See table at last page of Exhibit 35,
prepared by Watson Engineering).

8

37.

Defendants claimed performance of the required over excavation and re-

compaction has been inconsistent and contradictory.

a.

In their under oath answers to interrogatories on November 24, 2004, they

admitted that they had only over-excavated from 5 to 6 feet in total width,
counting both sides.

b.

The admission appears to have been based upon a misreading of the
requirements of the soils report. In a deposition on July 29, 2004, also
under oath, defendants state that the over-excavation was between 8 to 10
feet. No explanation is made for the disparity with the prior admission.

c.

At trial, however, when it was revealed that defendants had left the
asphalt largely in place, defendants were compelled to acknowledge that
they had not complied with the over-excavation width on the inside of the
north and south outside bearing walls.

38.

However, defendants suggested or implied that an excavation shortage on one

side of a wall may have been offset by over-excavation on the other. This is disingenuous and
vi

even if it were true, it would not satisfy the Geotechnical Report of April 29, 1999 which
requires a minimum width of 5 feet on each side. (See Exhibit 4 and P of E).
39.

The soils experts disagree on the required or optimum extent of over-exca~ation

and whether it may be best to monitor further settling as opposed to the corrective measures, but
such does not alter the required performance under the contract documents nor preclude
Plaintiff's election to take corrective measures.
9

40.

Moreover, in this case the density compaction tests were substandard whatever

the required width be, and in some instances the excavated width was even less than the relaxed
standard advanced by Defendants' expert.
41.

Finally, Plaintiff's sale of the property, consummated in February 2005, was

expressly made contingent on the remedial work.

Discovery of Mislocation of Sears Building and Cost of Cure
42.

An after-construction survey of the original Sears Building revealed mis-location

and encroachment of 1.30 feet to the east and .21feet to the south. Other fixtures or equipment
which serves the Sears Building on the east side increased the encroachment to a distance in
excess of six feet.
43.

Defendant Bulloch refused to acknowledge any encroachment on adjoining land,

even temporarily for the purpose of meeting the over-excavation requirement of 60".
44.

IfBulloch's testimony be correct, it would mean that the 10' wide over-

excavation and soil re-compaction was limited entirely to the internal side of the building
contrary to the requirements of the soils report. It would also render inaccurate defendants'
certification of full compliance with the plans and specifications. (See Exhibit 6).
45.

The neighbor to the south has allowed the encroachment. The neighbor to the

east would not and insisted that plaintiff purchase the encroachment land. The owner w~uld not
sell plaintiff less than 15. (Exhibit 19).
46.

Plaintiff had to solve the encroachment problem to complete his sale of the

property in February 2005. The buyer wanted an additional 15 feet. The total cost for 30 feet
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was $26,336.24. Plaintiff is entitled to recovery the one-half he was compelled to pay. Toe
amount is $13,168.12.

47.

Defendants claim to have located the building based upon a survey stake on each

of the four comers of the Sears Building. In order to comply with the over-excavation
requirements of 60" on all sides, all four stakes would have been obliterated at the very
beginning of the process. The comers would have required relocation before forming and

pouring the footings and foundation walls.
48.

Under the plans, the contractor (defendants) had the responsibility to verify all

dimensions and conditions on side, as per Exhibit 9, structural note #2. There is no evidence that
defendants relocated the comers after the excavation and re-compaction was complete. That is
the reason for the mislocation of building.
Diagnosing and Responding to the Settling Problem

49.

During 2002 and early 2003, the west end of the Sears Addition showed serious

signs of settling. Soil testing revealed the presence of excess moisture underneath the footing
and foundation.
50.

In April - May of 2003 plaintiff arranged for a distress study of the settling

problem by Watson Engineering and GEO consultant, Joel Myers.
51.

The GEO study concluded that the likely cause was soil subsidence ste~g

from inadequate and non-compliant excavation and re-compaction coupled with the introduction
of moisture. (See Exhibit 25).
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52.

At the recommendation of Watson Engineering, plaintiff hired Day & Night

Plumbing to check all potential sources for the unwanted introduction of ground water. Five
potential areas were identified: ( 1) the water supply; (2) the sprinkler system in the planter strip
to the west; (3) the sewer line; (4) the grease trap and associated pipe; and (5) the underground

drain line.
53.

The Day & Night Plumbing examination and tests performed with respect to the

first four options revealed no loss of water or introduction of water into the surrounding soil.

Tests on the Drain Line Reveal Problems
54.

Day & Night Plumbing performed two tests to check for leaks in the drain line

under the building:
a.

The first test blocked the drain line above the discharge into the main
street gutter, then introduced water at the loading dock drain on the top
end. The introduction and loss of water was measured and timed. The test
confirmed the loss of water somewhere along the drain line. The loss
through leakage was estimated at one gallon per minute.

b.

The second test employed a remote camera inserted in the drain pipe near
its exodus into the gutter while introducing water at the loading dock. The
remote camera provided footage of the inside of the drain line throughout
its full length.

55.

The video of the inside of the drain line revealed the following: (1) leakage of

water on both sides of the west outside wall of the Sears Addition; (2) the leakage was

12

augmented by an area some eight to ten feet in length where the pipe bottomed out creating a
reservoir which at the deepest point was some 2 to 2½ inches in depth; (3) the reservoir area of
the drain pipe was lower than the gutter and susceptible to receiving water from both the loading
dock drain on the east and the main street gutter on the west. (U).
56.

The areas where the video confirmed loss of water from the drain pipe and

introduction into the underlying soils was in the area on each side of the west wall where
defendants had removed and subsequently replaced the pipe resulting in splicing, no less than
four and probably five joints, the damaging of the pipe on the outside of the west wall, and a
failed attempt to effectively repair it.
57.

The eight to ten feet wide over-excavation which defendants claim to have

performed on the west wall, as testified by Bulloch and foreman, Josh, would have required a
more extensive removal of drain pipe that the evidence supports. (See photo 5, Exhibit 35 which
would have limited the over-excavation to less than two feet on the inside).
58.

To achieve five feet of excavation on the inside of the west wall the drain pipe

should have been removed to the mechanical joint located approximately five feet on the inside
as photo 5 reveals.
59.

The replacement pipe should of extended a similar distance on the west side in

order to accommodate the machinery and equipment and the over-excavation and re-compaction
which Bulloch and foreman Josh claimed occurred.
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60.

From the three preceding facts, the court reaches the further finding that

defendants failed to meet the over-excavation and re-compaction requirements on the west end
of the Sears Addition.

Replacing the Drain Pipe and Casting it in Concrete
61.

When the pipe was replaced and poured in concrete the contractors were obliged

to comply with the uniform building code. Such code requires the installation of a sleeve in the
cement wall two sizes larger than the pipe which allows reinsertion and removal as needed. (See
Building Code at Page 18 § 305.5 copy attached).

The Compression Joints
62.

The splice of a short segment of pipe on the inside west wall resulted in two

compression joints, one of which appears to have been dislocated sufficient to allow significant
loss of water as revealed in the Day & Night Plumbing video.
63.

Photo 5, Exhibit #35, also compels a finding that there was no other place

reasonably close to the inside of the west wall where leakage could have occurred.

The Claim of Lawful and Effective Repairs
64.

Defendants acknowledge damaging the drain pipe on the outside of the west wall

and claim to have made "lawful" and "effective repairs," but have failed to carry the burden of
establishing the claim.
65.

In the repairs, defendants saw cut a major portion of the total circumference of the

drain pipe apparently intending a different kind of repair. The saw cut is shown both in the
external photography and the "inside video."
14

66.

The defendants' repair included a piece of sewer pipe, some 16" in length, sliced

full length on one side, covered with pipe glue, spread apart, and placed over the existing drain
pipe. There is absence of evidence that this complied with the uniform building code.
67.

The outer pipe covered a gaping hole some 2" in length and some 3" in depth

along the upper right quadrant of the pipe when facing the wall. However, the saw cut was not
covered and extended below the hole and into the lower portion of the drain pipe.
68.

An "in-place" photo extracted from the Day & Night Plumbing video reflected

not only the location of the hole in the pipe, but also the saw cut extending down into the water
flow area. (See Exhibit 93).
69.

Other photos reveal significant evidence of water having been present along the

west wall footing below the drain pipe. (See Exhibit 94 and 95).
70.

Defendants' claimed, but failed to sustain the burden of proof that their pipe

repair on the outside of the west wall was entirely cased in concrete, which sealed off any water
leakage. To the contrary, when the area was excavated in 2013 it showed a small pile of sloping
concrete on each side of the pipe. However, the dirt in place, as shown when the cement was
removed, prevented the cement from covering the saw cut (See Exhibit 94) and did not prevent
the flow of water through the saw cut and underneath the pipe, across the footing and into the
soil under the footing. (See Exhibit 94 and 95).
71.

Under the Uniform Building Code, the use of cement to rejoin the sawed pipe

would have been prohibited. (See Section 707, at page 54 of 2000 code then in force).
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72.

The inside pipe used by plaintiff in the repair was of a lesser diameter than the

pipe to which it was connected going west, leaving a space in between, and joined together only
with duct tape, which had badly deteriorated and did not prove effective. Duct tape is not an
approved method for reconnecting pipe under the uniform building code.
73.

Photographs of the area underneath the repair pipe adjacent to the west wall

footing reflected soil subsidence and rock washed clean prior to the drain lines being blocked at
the loading dock after the drain pipe leakage was discovered and videoed by Day & Night
Plumbing. (See Exhibit 94, 95 and 74).
74.

Defendant Bulloch's claim that he was unaware of the damage to the drain line

and the repairs made cannot stand in light of his foreman's testimony that Bulloch was
summoned by him and one Chris Petty when the repairs were being made and that Bulloch
participated in deciding on and making the repairs.
Cedar City's Notice and Order of Required Compliance

75.

On January 9, 2004 Cedar City issued a notice and order to Clay Bulloch

requiring compliance with the International Building Code. It focused on two things: (1) the
three inter-footings and foundations that were shown on the approved plans and (2) the 6" storm
drain that runs under the building. (See Exhibit 50).
76.

Plaintiff received a copy of the City's order issued to Bulloch, but did not receive

a copy ofBulloch's response. Much later, plaintiff filed a records request with the City, (See
Exhibit SIA) and in due course received Bulloch's response dated February 9, 2004, (See
Exhibit 51B).
16

77.

As to the inter•footings and foundation Bulloch had secured an "As Built" plan

from Bulloch Brothers Engineering (See Exhibit 73) which showed the elimination of the
interior footing on the non•bearing walls. This apparently satisfied the City on the foundation
issue and plaintiffhas accepted it as well.
78.

As to the 6" storm drain pipe that runs under the building, defendants requested

more time to respond, but there is no further response and no evidence of a further effort to
comply. Further there is no indication that any of this information was supplied to plaintiff until
the records request was filed.
79.

Defendants' claim that the State plumbing authority issued a letter indicating

charges would not be filed, but failed to produce the letter. A records request of the City
revealed that it has no such letter in its possession.
80.

The State's failure to file charges would not relieve defendants from the failed

performance of the contractual obligation to relocate the drain line.
Testing - Pattern of Conduct

81.

The Soils Report of April 29, 1999, governing both the construction of the Sears

Building and the Sears Addition, provided that "field and laboratory testing should be performed
to determine whether applicable requirements have been met." (See Exhibit 4, page 8). At trial
defendants initially maintained that testing was not required nor conducted on either proj~ct. He
was compelled to recant when shown the first invoice on the Sears Building (Exhibit 52), which
included "compaction•testing," at $755, which was paid for by defendants and not treated as an
"extra" requiring reimbursement by plaintiff.

17

82.

Defendants submitted a construction proposal for the Sears Building which did

not treat "testing" as a separately compensable item. (See Exhibit 53). Defendants submitted to
plaintiff a similar proposal on the Sears Building which also did not treat testing as a separate
compensable item. Both construction contracts were governed by the same requirements set
forth in the Geotechnical Report of April 19, 1999 and the parties followed the same patterns on
both projects.

Over-excavation and Recompaction Under North Storage Unit WaU

83.

In an effort to justify having over-excavated only12" to 16" as opposed to 60" on

the interior side of the north wall, defendants advanced a claim that compliance would have been
prevented by underground utility lines. The assertion was not accompanied with supporting
evidence.
84.

During the recess plaintiff arranged to have the location of the utility lines in this

area identified by Blue Stakes. The results appear in Exhibits 80, 81, 82, 83, 84 and 85.
85.

The court finds no evidence of any underground utility line c~nflict along the

north wall of the storage area that would have prevented compliance with the over-excavation
and recompaction requirements.
Theory that Settlement was Caused by the Sprinkling System

86.

Defendants advanced a two prong theory that the settling problem did not stem

from the leakage in the drain line under the west wall, but from the sprinkler system in the
18

planter area between main street and the areas covered with pavement and cement around the
Sears Addition. The first prong of the theory relates to an incident when the grease trap was
installed west of the building. The second prong claims an extended problem one summer
involving an errant sprinkler that ultimately resulted in major settling and required the
installation of new curb and gutter and sidewalk along the adjacent side of Cedar City's Main
Street. Both theories are addressed.

(1) Grease Trap Installation

87.

Between November 12 and December 13, 2001 defendants installed a grease trap

in an area between the building and the planter strip to the west. (See Invoices under Exhibit 70
page 1 and 2 which reveal the dates of work on the grease trap).
88.

Photographs marked as Exhibit 86, 87 and 88 reflect the lay of the land and the

location of water lines, the City water meter, shut off valves for the sprinkler valve box and the
Sears Addition, as well as the sewer manhole cover which are germane to this inquiry.
vi)

89.

Mid morning on the second day of installation of the grease trap and the discharge

lien that connected to the sewer line, defendants' foreman Josh rushed into Plaintiff's office at
the Sears Building and advised that the sprinkler valve was spraying water and needed to_ be shut
off.
90.

Plaintiff immediately retrieved a shut-off key, went to the area, observed the

readily visible spraying water and shut off the line that fed the sprinkler valve.
19

91.

Plaintiff also observed the damage to the sprinkler valve box (See Exhibit 87), but

was told by defendant Bulloch that the sprinkler valve had frozen and broke.
92.

More importantly, no complaint was registered with plaintiff about the water or

excessive ground moisture nor was it brought to the attention of the Geotechnical consultant at
Watson Engineering, as required by the Report of April 29, 1999. (See Exhibit 4, pages 8-9).
93.

Defendants proceeded with the installation of the grease trap and went on to finish

the Sears Addition in late 2001 and early 2002.

(2) The Errant Sprinkler Claim
94.

The sprinkler line remained shut off until on or about June 9, 2002 when plaintiff

hired someone to repair the broken valve. The task was accomplished and payment was made on
that date. (See Exhibit 89).
95.

On or about June 9, 2002, plaintiff opened the shut off valve located next to the

City water meter which put water back in the line, but in the process discovered that the
electrical wiring which served the automatic sprinkler system had been cut during installation of
the grease trap and the system was inoperable.
96.

Plaintiff again shut off the valve to the sprinkler pipe near the City water meter

and water was not put back in that line until June of 2003, and then only for the purpose of
assisting Day & Night Plumbing in checking all potential sources of water that could have
contributed to the settling problem on the west end of the Sears Addition.
97.

From the time of the installation of the grease trap in November - December of

200 Iforward, there were only two occasions (both of which of been described) when the water
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was turned into the sprinkler supply line for specific stated purposes and shut off the same day
on each occasion.
98.

The next known incident when any water would have been introduced into the

sprinkler supply line, which lead to the sprinkler valve, would have been in the late fall of 2006
when Robert Tuckett, working for Emory Frink, redid the irrigation system and landscaping in
the planter strip, as reflected in his invoice to Frink dated November 27, 2006. (See Exhibit 57).
99.

Defendants introduced a "to whom it may concern" letter from two city

employees, prepared at the request of Defendant Bulloch, suggesting Cheek had a sprinkling
problem sometime around 2004 or 2005. One employee testified it may have been as early as
2003. It appears as an effort to help Defendants and is considered irrelevant because the settling
had occurred in 2002, the distress investigation was outlined in a proposal dated May 2, 2003
(See Exhibit 18), and the within lawsuit was filed in June of 2003. The 2003 irrigation season
had no relevance to the injury sustained by Plaintiff.
100.

Moreover, the "sprinkler problem" described in the city employee's testimony

actually happened, but it was several years later, as the next finding reveals.
101.

In the late summer of 2008, a problem arose with the water in the planter strip

which continued unchecked for sufficient time to undermine a significant area of sidewalk, curb
and gutter, which were replaced by M&S Concrete, Inc., and an invoice for $2,028 issued on
October 30, 2008. (Exhibit 91A).
102.

At the time of replacement, plaintiff was working under Dan Roberts, Coldwell

Bankers, and assisted Roberts who was and remains the local point man for the current property
21

owner, Emory Frink. While Cheek assisted in the arrangements and received the invoice, a
check was drawn against Coldwell Banker's account for payment of the cost of replacing the
sidewalk, curb and gutter. (Exhibit 91B).

Plaintiff's Effort to Sell
I 03.

Plaintiff listed the property for sale during February of 2004 when the commercial

market was good, but received only one inquiry and offer during a full year's time. The property
reflected a "damaged merchandise" condition.
104.

The offer, received from Emory Frink, required completion of the remedial work

that had been recommended.

CONCLUSIONS OF LAW
I.

On or about October 1, 2000, the parties entered into a binding agreement for

construction on the Sears Addition based on the plans prepared by Bulloch Brothers Engineering.
2.

The plans included the basic layout, dimensions, the relationship to the original

Sears Building, detailed cross sections, structural notes governing the contractors, and
specifically incorporated the requirements of the uniform building code and a Geotechnical
report dated April 29, 1999.
3.

The parties orally modified the contract to provide for a flat roof instead of a

pitched roof as originally designed. The modification eliminated the necessity for full footings
under the internal partitions betw~en the four rental units.
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(i;)

4.

The contract documents required compliance with the Geotechnical report of

August 29, 1999, which included an obligation to over-excavate and re-compact the soil to a
depth of four feet below the footings and five feet beyond each side of the bearing walls.

5.

Equally clear or the face of the contract documents was an obligation to cease

reliance upon a 6" drain pipe, then in place, and relocate it on the north side of the Sears
Addition.
6.

Defendants' breached the contractual obligation to relocate the drain pipe.

7.

The uniform building code applies to the parties' contract both by operation of

law and by express incorporation under the structural notes on the face of the plan marked
Exhibit 9.
8.

The uniform building code required not less than schedule 40 PVC pipe in order

to be left under the Sears Addition. (See Code at page 49-50, number 702.2}.
9.

Defendants' breached the contract as well as the uniform building code when they

left the non-compliant drain pipe in place under the Sears Addition.
10.

Defendants breached number 305.5, page 18, of the uniform building code, and

accordingly the contract with plaintiff, when they poured concrete directly around the drain pipe
without building in the foundation wall a pipe sleeve two sizes larger thus, allowing the free
reinsertion and/or removal of the drain pipe.
11.

Defendants' breached the uniform building code, and accordingly the contract

with plaintiff when they attempted to reconnect the drain pipe which they had damaged and
sawed almost in two, by creating a cement joint prohibited by 707 .1.1, page 54, of the code.
23
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12.

Defendants use of duct tape to join two segments of the drain pipe is not

compliant with the unifonn building code and constitutes a further breach of the contract with
plaintiff.

13.

Defendants' claim that the parties modified the agreement eliminating the

necessity of relocating the drain pipe fails as a matter of law because it would constitute an
agreement to break the law. The applicable law is stated at 17A Am Jur 2nd, CONTRACTS,
Section 520: ''A contract may be modified with the consent of both parties, provided the

modification does not violate the law or public policy and provided that there is consideration
for the new agreement ...."
14.

The defendants' breached the contract to over-excavate and re-compact the soil to

a depth of four feet and a width of five feet beyond each side of the bearing walls.

15.

Defendants expert opined that a lesser compaction width may have been adequate,

but such does not alter the contract between these parties.
16.

Defendants' failure to review the plans sufficient to reveal the obligation to

relocate the drain line breached the duty of performance in a workman like manner which inures
in all construction contracts.
17.

The combined breaches resulted in the damage suffered by plaintiff.

18.

Plaintiff was entitled to take remedial measures to provide stabilization of the

Sears Addition.
19.

The measures taken were necessary to render the property salable and became a

condition of the sale which occured.
24

20.

The out-of-pocket costs incurred by plaintiff in diagnosing and addressing the

problem were reasonable under the circumstances.
21.

The market value of plaintiff's property was diminished by the defendants' failure

to comply with the contract, the uniform building code and to construct in a workman like
manner.
22.

The loss in market value was not fully restored by the remedial work performed.

23.

The most conservative evidence of market value loss was agreed upon by plaintiff

and the Iron County Board of Equalization at $129,249.
24.

Plaintiff is entitled to judgment for the remedial work performed at a cost of

$83,307.13.
25.

Plaintiff is also entitled to judgment for loss of market value of $129,249, less any

value restored by the remedial work.
26.

Finally plaintiff is entitled to prejudgment interest on the out-of-pocket costs

underUCA§ 15-1-1 (2).

Respectfully submitted this

#--fB

day of January, 2015.
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IN .THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH

I
I

FINDINGS OF FACT AND
I CONCLUSIONS OF LAW AND ORDER

DENNIS CHEEK,

I
I
vs.
I
I
CLAY BULLOCfl CONSTRUCTION INC.,
a Utah Corporation, and CLAY BULLOCH, I
I
an individual,,
Plaintiff;

Case No. 03050044 7
Assigned Judge: Paul

D. Lyman

I

Defendant.

I
I
FINDINGS OF FACT

A five day ttjal was held in Iron County District Court ending on January 13, 201 S. The
parties were preseri:,t and presented evidence. The following facts are found:

1.

No e:Vidence was- presented on the Plaintiff's Second Cause of Action, for Loss of
'

Incon;ie, and on the Plaintiff's Third Cause of Action, for Attomefs Fees.
2.

t

No eyidence was presented on the Defendant's First Cause of Action, for
Mecfianic's Lien Foreclosure, and on the Fourth Cause of Action, for Defamation.

3.

Priorto the.trial the Defendant's moved for Dismissal of the entire action, which
motion was granted, and the Dismissal was appealed.

4.

The Plaintiff, alone, appealed the Dismissal and the Court of Appeals granted the
Plaini\ff's appeal, which revived only the Plaintiff's claims.

5.

Theri were two agreements to construct buildings between the parties, i.e., the

orlgi1al Sears building and the Sears building addition.
·,,

;;

-

,,,.,

· FINDINGS OF FACT AND CONCLUSIONS OF LAW, Case number 030S00447, Page-2-

Qriginal Sears Building
6.

The Plaintiff acquired a sw-vey (Exhibit 3) and a site plan (Exhibit S) from Bulloch
Brothers Engineering, Inc. for the original Sears building. (Note: There is no

relationship between the Defendant, Clay Bulloch, and Bulloch Brothers
Engineering Inc.)

7.

The!e was an agreement between the parties for the Defendants to construct the
ori~inal Sears building, which agreement was partially evidenced by documents

anlpartially oral.
8.

Bulloch Brothers Engineering Inc. did a survey on the original site and they also
prepared the survey and site plan for the Plaintiff. (Exhibits 3 and S.)

9.

Du6 to a claim that the original Sears building was not built solely on the
Plafntiff's property, the Plaintiff hired Jay Adams to do a site survey in 2003

(Eihibit 20), which relied upon the Bulloch Brothers Engineering Inc. work.
·,

10.

Jay!!'-dams identified the original Sears building's trespass on the adjoining land
oW(lers'. properties as follows:

.i
j..
•I
~

..

Northeast comer overlap

1.65 feet;

Southeast comer overlap

1.3 feet;

South side overlap

three trespassing air conditioning pads, with air conditioners, on the eastern

I

f

I
,:,

.21 feet; and

property owner's property,

FINDINGS OF FACT AND CONCLUSIONS OF LAW, Case number 030500447, Page ..3..

11.
~

Bull~ch Brothers Engineering Inc. had the original Sears building property staked
so that the Defendants would know where to build the building.

12.

The Pefendants built the original Sears Building where it was staked.

13.

Ther~ were three air conditioning pads and air conditioners constructed on the
property owner to the east's property.

14.

Clay-Bulloch testified that he approached the Plaintiff and asked whether he
wanted the air conditioners placed on the roof of the building or to the east side,

where they would trespass. .
15.

.

Clay"Bulloch testified that the Plaintiff told him to construct them to the east side

of

the building, which would clearly be a trespass.

16.

De~is Cheek denied giving that approval to Clay Bulloch.

17.

The bourt observed both of these individual's actions and demeanor while
testifying, and the Court finds Clay Bulloch's testimony to be more trustworthy
and believable~

18.

·,.

Given the facts that are cited above this Court finds that the Plaintiff has failed to
meei.his burden of proving the Defendants breached their agreement on either the
constructed location of the building or on the placement of the trespassing air
-.

conditioners.

(

'·

'

..{

FINDINGS OF FA.CT AND CONCLUSIONS OF LAW, Case number 030S00447, Page -4•

Sears Building Addltlon

19.

In june of 200 I, there was an initial discussion and later an agreement between the
parties for the Defendants to construct a Sears building addition, which agreement

was' partially evidenced by docwnents and partially oral.
20.

During the construction of the original Sears building the Defendants had placed a

six inch storm drain from the loading docks to the street, which stomi drain ran
acr&ss the l)roperty where the Plaintiff wanted his Sears building addition to be
located.
21.

The proposed grading plan of the Sears building addition indicated relocation of

the: six inch storm drain (Exhibit 8), but did not indicate where it should be
reldcated to.
22.

Thd need to have the six inch storm drain pipe relocated was because it was

.allegedly not of sufficient strength to be placed under a building, although there

was conflicting testimony regarding whether the pipe was adequate to be left under
·i

the·~ditlon.

23.

Thd plans given to Clay Bulloch, lacked many things, including plumbing details,
electrical details, HVAC details, and wall details (Exhibit 8); however, the parties
'

spoke almost daily about ~e construction project and how it should go.

FINDINGS OF FACT AND CONCLUSIONS OF LAW, Case number 030S00447, Page -5-

,f

24.

D~y Bulloch testified that he thought the stonn drain pipe could have gone
betw~en the building's foundation and its retaining wall on the north side, although
it was not indicated on the schematic.

25.

The ~onstruction of the Sears building addition was going to block the neighbor to
the ~prth's access to his building, an Arctic Circle, which caused very hard feelings
by

thf ~eighbor to the north toward the Plaintiff and the neighbor

wo~~d not allow the Plai~tiffto trespass at all on the property to the north of the

addi~on.
26.

Sectibn A-A of Exhibit 8 shows a cross-section of the north side of the building,
,,

which construction, if followed, would have caused the Defendant to trespass on
the property to the north and required the cooperation by the neighbor to the north.
27.

Aftei the construction was under way, Clay Bulloch approached the Plaintiff about
'i

three'major changes from the plans: first, changing the roof from the pitched roof

·shown on the plans to a flat roof; second, chtl'1ging the Section A-A cross•section

norttfside drainage; and third, changing the plans to not remove the six inch storm

drairiJ
I

28.

Clay:Bulloch testified that Dennis Cheek agreed to these changes and Dennis
~

Cheek stated that he agreed to the roof change and the Section A-A cross-section
..

north~side drainage, but that he did not agree to the plan to leave the six inch stonn
I

drain under the Sears building addition.

L

:J

FINDINOS OP FACT AND CONCLUSIONS OF LAW, Case number 030S00447, Page -629.

The Court watched both men testify and in light of the way they acted and the fact
that· Dennis Cheek claims he only rejected the most minor change, the Court finds
. that'Clay Bulloch's testimony is more believable and is in fact what happened, i.e.,
Dennis Cheek agreed to leave the six inch drain pipe in place.

30.

Durifig the construction of the original Sears building the Plaintiff provided the

Defendants with a Oeotechnical Investigation document {Exhibit 4), which detailed
I

the a'mount of over-excavation that was recommended to be done in the subject area

prio£ to construction.
31.

It appears that the small portions of the Sears building addition footings and walls
that 'Were wtcovered (to determine the ainoun~ of structural damage) indicate the
Defendants may not have fully complied with the claimed Exhibit 4, over-

.

exca\ration recommendations .
32.

Notwithstanding the Oeotechnical Investigation document the parties' expert

witn~sses disagreed on the required over..excavation, i.e., Timothy Watson
acknowledged that his ten feet total in width was different than Christopher
I

Vol~son's four feet total in widtht and Timothy Watson (the Plaintifrs expert)
acim:owledged there might even be a third standard, with no standard being
ulti~ately better than any other standard.
33. . The change in the plan from a pitched roof to a flat roof reduced the overexca\ration required on internal, non-load bearing walls and the Defendants'
consh-uction of those non-load bearing walls was undisputably adequate.
I

I'

.•
;
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34.

)

Due:~to the location of the building's north wall, i.e., only four feet from the
nortliem property line, it was simply not possible for the Defendants to have over-

excavated on the north wall to the degree the Geotechnical Investigation required.
3S.

The wall was built where the Plaintiff wanted it built, with as much over-excavation
as

was possible on the north side without trespassing on the neighboring land

owner's property.
36.

The Plaintiff has failed to establish how much over-excavation truly needed to be

done! on the Sears building addition.
37.

The!parties' original Sears building agreement called for very little compaction
testi~g, as was evidenced by the August 26, 1999 , invoice (Exhibit 52), wherein

compaction testing of only $7S5.00 was acquired.
38.

Clay:BuUoch testified that he approached the Plaintiff regarding the need for and
cost bf compaction testing and that the Plaintiff did not want to pay for the cost of

,,

.

that testmg.
39.

The Plaintiff denies having reached such an agreement as described by Clay Bulloch
.i

and asserts now that he wanted testing.
40.

Oivdn the parties relationship and the Plaintiff's desire to not spend any more than

he had to on the structures, along with watching their demeanors while testifying,
.,

the ~ourt finds that Clay Bulloch's statements about compaction are more credible

than._the Plaintiff's,

-~
_,}

,..:.
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41.

Whi~e excavating the grease trap for the Sears building addition. just to the west of
the "(est end of the Sears building addition, there was a water leak discovered,
whloh
was resolved by shutting off the sprinkler system at the sprinkler box.
.;I

42.

The}vater leak was not sufficient to delay the grease trap installation.

43.

The '.Defendants
started construction of the Sears building addition in late Fall of
,1
2001. and completed it in early Spring of2002.

44.

Dennis Cheek refused to pay the Defendants for all of the charges billed by the
Defendants. They claim they were owed an additional $9,301.67.

45.

Afte~ completion of the construction in early Spring of 2002 and before April of
2003, there was some settling of the west half of the Sears building addition.

46.

To tfle Plaintiff, there was no immediately obvious reason for the settling, so the
Plaintiff hired Watson Engineering in May 2003t to investigate the cause of the
J

setthng.
47.

The 1Plaintiffalso hired Don Lowe's Day & Night plumbing to test the six inch

ston\t drain pipe for leakage in May of 2003.

48.

Don'Lowe's testing indicated that when the stonn drain was completely full of
;

watJ. it leaked one gallon per minute, which indicated that some sort ofleak existed
in thb storm drain line, even though the line would seldom, if ever, be completely
full

&r ~ater.
,\

.I
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I

Don;·towe was then asked to video the inside of the stonn drain in Jwte of 2003,

which he did and he found le~s in two different places and a sag in the line with
standing water for the 10 feet of the sag. (Since there was standing water in the sag,

. it indicated that the sag was not rel~ted to any leak.)
SO.

Don·Lowe testified that the only time the stonn drain pipe would leak is when a

stonn occurred and water was in the line.
S1.

It w~ later discovered that there was a knife hole and a saw cut in the storm drain
pipe~that were not satisfactorily patched, but that the cuts were on top of the pipe
and 6niy 75% down both sides of the stonn drain pipe, so that water could only leak
if at least the bottom 25% of the storm drain was full of water.

S2.

Rob~rt Platt., a civil engineer, testified that the six inch storm drain was adequate for
the Cedar City area, being designed to handle l ½ inches of water per hour, which is
considered a 100 year stonn amount.

S3.

Robert Platt. testified if all of the water Cedar City receives in one year came at

once, then it would take only a day to clear the stonn drain•
.

S4.

Robert Platt was given several scenarios and asked to reconsider his conclusion that

rarely would water leak from the stonn drain and he didn't change his conclusion.
SS.

Allei\ Davis, a 30 plus year employee of Cedar City Water Department testified that
the dlty sewer and water lines run in a planter strip just west of the west end ofthe
Se~ building addition.

:'

:,

•;
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56,

Unti1 2004 Cedar City had a contractor come clean out the city's sewer lines and on
one occasion, after the Sears building addition was constructed and before 2004,

that contractor's heavy clean out truck sunk to his axles while trying to get to the

sewer manhole that is just west of the west end of the S~ars building addition.
57.

Allen Davis discovered a sprinkler leak in the planter strip that was causing the

water leak and he spoke to the building owner, the Plaintiff about the leak.
58.

The purb, gutter and sidewalk in the planter strip area likewise sunk at some point,
and ~ad to be replaced at a later date. (See Photos in Exhibit 69, and Exhibit 69A.)

)

I

59.

Watson Engineering's investigation concluded that the cause of the settlement was

moisture in the hydro..collapsible soils under the west wall.
60.

Watson Engineering proposed five potential sources of moisture:
a.
b.

· storm drain pipe leak;
sewer and water lines;
c. r grease trap;
d. · landscape watering; and
e. J~ natural precipitation.
61.

WaUon Engineering.asserted that a contributing factor might have been a failure to
~

over~excavate and compact in a sufficient amount.

62.

Chri~topher Volksen, the Defendant's expert witness, testified that the overexcaiation recommended by Timothy Watson of Watson Engineering was
ex~sive and that a total lateral width of four feet, i.e., two feet on each side of the
walls, was adequate.

'·
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63.

Mr. ~atson acknowledged that there were varying views on what was appropriate
over~excavation, with no ultimate standard being necessarily better than any other

standard.

@

64.

Wa~on Engineering did testing in the West end of the Sears building addition to
r,

dete~ine how much settlement had occWTed (Exhibit 25, Plate l and Plate lM);
however, no test was ever done at the completion of construction, before there was a
settlement claim, so it is impossible to know how much, if any, settlement occurred.
\

6S.

Watlon Engineering recommended drastic, expensive measures even though the
maxhnum estimated settlement was only .13 foot or about l ½ inches at only one

66.

location.
.,
Mr..Yolksen would have recommended further monitoring, because the settlement
was ~o minimal, and the proposed corrective measures so expensive

67.

Mr. ~atson knew the Plaintiff was under pressure to get something done, in order
to cli>se a deal to sell the buildings, so Mr. Watson recommended the expensive
action be taken.

68.

Mr. ~atson was not told about the water leak in the planter strip that had sunk the
sewer cleaning truck to its axle.
:-

69.

Mr. Volkson testified that for the stonn drain pipe to have leaked enough water to

caus~ the settlement, then thousands and thousands of gallons of water would have
had io leak from the saw cuts and hole.

·:

•..
:,.i
:,
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The {Plaintiff has failed to provide sufficient evidence to establish that water from
the storm drain pipe leaks was sufficient to cause the settlement.

71.

The J>laintiffhas failed to provide sufficient evidence to establish that his own

sprinJder leak, prior to Spring of 2003, did not cause the sewer cleaning truck to
sink·to its axle; along with the curb, gutter and side~alk to need to be replaced and
the s_ettlement of his own west wall.

Cons;lusions of Law
Based upo~{the foregoing Findings of Fact, the following Conclusions of Law are entered.
1.

The iPlaintiff' s second and third causes of action should be dismissed because no
evid~nce was presented on these claims.

2.

The Defendants' first and fourth causes of action should be dismissed because no
evidtmce was presented on these claims.

3.

The befendants' counterclaims were not revived when the Court of Appeals

revetsed this court's Dismissal of this action. because the Defendants did not appeal

..
the grallt of their own motion to dismiss the entire action.
4.

.•·

The Plaintiff has failed to meet his burden of proving the original Sears building,s
tresJass onto the neighbors' properties was the Defendants' responsibility.

S.

The befendants did not breach the agreement regarding the north side drainage plan
chanke and the removal of the six inch storm drain, because Plaintiff agreed to both
cb~'ges.

-•-••~

yY ............. ~
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6.

The Plaintiff has failed to meet his burden of proving how much over-excavation
~

i•

the D~fendant needed to do on the Sears building addition,

7.

The P.laintiff has not met his burden of proof regarding a requirement for
compaction testing on the Sears building addition.
;'•

8.

The Plaintiff
has failed to meet his burden to prove what caused the west wall
'.J
settlement and that the Defenda11ts 1 actions contributed to any damage suffered by
· ~-

the Plaintiff.
i

J

The ·plaintiff_has failed to meet his burden of proof as explained above. Consequently, his
claims are dismissed; No further order of this court will be issued.

Signed on

Fe~~ ,;J... , 2015
U
I

•!

,,

~_Cl4_J_-=D_..,,_~"--,p,,~~~'"ffPaul D. Lyman
District Court Judge

··-.
'
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CERTIFICATE OF SERVICE
On Febru~ 't-, 2015, a copy of the above Findings of Fact and Conclusions of Law and
Order was mailed t~ each of the following by the method indicated:

Addressee

Method {Mon

K.L. Mciff

tng~uon.gp.lt)

[m]

The MclffFinn, P.C.
225 N 100 E
.
Richfield, UT 84701

i.
('

{

\..

Addressee

Method (Mell. fn Person. Fnie)

Snow Jensen & Reece
V. Lowry Snow
Jonathan P. Wentz
Tonaquint Business Park
912 W 1600 S Suite B-200
St. George, UT 84770
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interpolating subsurface conditions between and beyond the exploration locations.

ENGINEERING ANALYSIS AND RECOMMENDATIONS
GENERAL
Based on the subsurface conditions encountered at the site, laboratory analysis and our

@

geotecbnical experience in the area, it is our opinion that the subject site is suitable for the
proposed construction provided that the recommendations contained in this report are
com.plied with. Specifically, the loose/collapsible materials are not considered suitable
for the support of footings, slabs-on-grade, or pavements. These unsuitable soils should
be removed as explained in the following sections of this report. We anticipate that most
of the overexcavated soils can be reused for structural fill ..
The proposed structures should receive adequate support from conventional strip and/or
spread footings founded on a zone of properly placed and compacted structural fill. The

anticipated zone of overexcavation should extended a minimum of 4 feet below footings
or 2 feet below the natural ground surface whichever is greater..

Within exterior

tlatwor~ slabs on grade, and pavements, overexcavations on the order of 18 inches

11eath the supporting gravel layer or 18 inches beneath the natural ground surface
..dchever is greater will be required.
The following sections of this report present our recommendations for general site

grading, design of foundations and slabs-on-grade, and soil conosion, moisture
protection, and pavements.

SITE PREPARATION AND GRADING
Within the areas to be graded, existing vegetation and debris should be removed and
hauled

off the site.

Any undocumented fill soils and soft, loose, collapsible and/or

disturbed native soils should also be excavated to a depth of 4 feet below the bottom of
~

footings or 2 feet below the existing ground surface whichever is greater.
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unsuitable soils are identified and treated as recommended below.
After stripping, a zone of overexcation should extended a rninirnlllD of 4 feet below the

• ·1.om footings or 2 feet below the existing ground surface whichever is greater. Within
.erior flatwork, slabs on grade, and pavements, overexcavations on the order of 18
inches beneath the supporting gravel layer or 18 inches beneath the original ground
surface whichever is greater will be required.
Excavations should extend laterally at least ~ __fee~ond building areas or to a distance
equal to the depth o f ~ fill, whichever is greater. The excavations should extend
laterally at least 2 feet beyond exterior tlatwork and pavement areas. The majority of the
on-site soils should be reusable for compacted structural fill.
'.
~

Following excavation of the unsuitable soils as described above, a representative of this
office should observe the excavation bottoms prior to the continuance of grading to
observe that unsuitable materials have been removed and that competent soils have been
exposed. The native soils exposed after overexcavation should be scarified to a depth of
6 inches, brought to within 2 percent of the optimum moisture content for granular soils
and slightly above optimum for fine-grained soils, and compacted to at least 90 percent of
the maximum dty density as determined by AS'IM D-1557. The site should then be
· ·-ught to rough pad grade with structural fill as described in the following section.
Subgrade materials supporting slabs-on-grade, exterior concrete tlatwork, and pavements
should be kept moist and not be allowed to dry out and crack. If the subgrade bas been
disturbed or dried out prior to the placement of aggregate base, the exposed soils should
be moisture-conditioned and recompacted as outlined in the Structural Fill section of this
report.

@

We recommend that a representative of this office be allowed to review the grading plans
when prepared to evaluate the compatibility of these recommendations.
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@ All

fill placed for the support of footings, slabs-on-grade, exterior concrete flatwork, and
pavements should consist of structural fill. Sttuctural fill may consist of excavated on·•~ or approved imported low plasticity soils (having a remolded swell potential less than
_• o under a 60 psf surcharge). Structural fill should have a solubility of less than 3
percent, be free of vegetation and debri~ and contain no inert materials larger than 4
inches in nominal si7.e. It is our opinion that the majority of the on-site soils are suitable
for reuse as structural fill if the debris is separated ftom the material.

Structural fill should be placed in maximum 8-inch loose lifts and compacted on a
horizontal plane, unless otherwise approved by the Geotechnical Engineer. Soils in
compacted fills should be compacted to at least 90 percent of the maxim-pm dry density,
in accordance with ASTM D--1557. The level of compaction for granular soils should be
~ increased to at least 95 percent where fill depths exceed 5 feet. The moisture content
should be within 2 percent of optimum for granular soils and at least 2 percent above
optimum for fine grained soils. Any imported fill materials should be approved prior to
importing. Also, prior to placing my fill, the excavations should be obseIVed by the
Oeotechnical Engineer to observe that unsuitable materials have been removed.

FOUNDATIONS
~

proposed structures should receive adequate support from conventional strip and/or
spread footings founded on properly placed and compacted structural fill or on competent
medium dense to dense native soils. All structural fill should be placed and compacted as
described in the Structural Fill section of this report.

~

The footings should be a minimum of 18 inches wide and embedded a minimum of 30
inches below the lowest adjacent final grade for frost protection.. Footings may be
proportioned for a maximum net allowable bearing pressure of 1800 psf. A one-third
increase may be used for transient wind or seismic loads.
It is our opinion that steel reinforcement should be used in the fom1dations as per the
Structural Engineer's design.
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Certificate of Completion

SBA 504 °Loan No.:

CDC 323 753 4003

Loan:

Scars Authorized Dealer

The undmligned General

Conn-actor representS, certifies anti promises as follows:

J • That he (it) is, and at all times material hereto has been, the General Contractor for the coostrucdon work on that certain real property owned by
Dennis A. Cheek and located at lUO North Main Street, Cedar City, Utah
84720 (the "Propertyn);
2. That the oonstruotion of the building bas 'been completed in accordance with
ftMl plans artd spccificatiortS:
Tlmt there are nQ mechanic's OI materia-hnen' s liens on the Property and none
will be filed; and

3.

4. That all building and z.oning requirements have been met.
5.

The undersigned is a _ _ Coiporation. _ _ Partnership,, _ _ Sole

Proprietorship.
6. The undersigned shall indemnify and hold the Small Business Administration
harmless from any loss, liability or damage it may suffer as a result of ilS
reliance on the foregoing represemations.

7. In the event General Contractor has filed a Notice of Commencement as
described on the attached Rxluoit ~, said Notice of CODlJDencement is hel'eby
tenninated.

DATED the

;

g

day of

J°Mu o,J-.1

ZOO'()
.~.
- -

~

•

PLAINTIFF'S
EXHIBIT

j6

•

•
NOTARYPAGF.

STATEOFlITAH
coUNTYOF

)

Slrb-v---

:ss.
)

The forecoing lnsmimcm was acknowledged before me ~01\lf
U
(Individual name), <Cfh1;1 dv,:1~ (company name).

-:
~ lorh,__
t1~ rnI:7P;w
C':_nt;
. .u±f
.

•,

NQ(ll,Y PullllC

~6 Kra,ffie~rJ' SL

Ct4e.t City. UT 84720
My Commission f.wtree
JutY 12. 2003 SLa\e oi Utah

,J 9 200.D by
1

(title) of
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8/C R/W MARKER

•

SET "BBE'' R/C

: LATERAL PER CEDAR CITY
IN. SLOPE=2.0%)

@

SET PK & SH

~R SERVICE PER CEDAR CITY

]:);

EXIST. FIRE HYDRANT

®

EXIST. SEWER M.H.

l><J

EXIST. GA TE VAL VE

~

EXIST. SEWER C/O

'.ETAIMING WAL
T ON NORTH SIDE. SAW CUT
SPHALT EDGES.

;10EWAU<
X

M

~ING 6" rJJ PVC DRAIN TO
)N

94.87

I

EXIST. ASPHALT

I

PROPOSED ASPHALT

r;,--~

<2' CONC. CATCH BASIN W/
GRATE

EX!S7. SPOT ELEV.

TBC ELEV.

'-91.Q.O_.,

EXISTING

( 91.00)

PROPOSED TBC ELEV.

r.--;i

L9l-~0...J

=oRfv1A TION
REQUIRED: 25
r

''OED: 25

ERAL COMMERCIAL

NOTES
ALL SITE AND FOUNDATION WORK TO BE
DONE ACCORDING TO SOILS REPORT BY
GEO CONSULTANTS, APRIL 29, 1999.
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SITE / GRADiNG PLAN

CONftTRUCTION NOTES
-··
f.:"¢ SEWER LATERAL PER CEDAR CITY
[JJ NEW
STANl>ARDS. (MIN. SLOPE=2.0%)

11

SCALE: 1 =10'

1

1 WIDE CONC.
DRAINAGE CHANNEL

:z
~

L2 I

2.83'

[l)

SAWCUT EXISTING ASPHALT
1'

~;.

~;

(1)

. : . ~ I

11

[§J

11

2'-6 X 12 CONTINUOUS
CONC. FOOTING W/(3) #4 BARS
HORIZ. CONTINUOUS AND #4 BARS
VERT. AND TRANSVERSE @ 16" O.C.

FOR BUILDING FOUNDATION
REFER TO ARCH. DRAWINGS

[TI

NEW t.5"<!! WATER SERVICE PER CEDAR CIT'
S IAMl.iARDS.
8" CONCRETE RETAINING WALL TO BE 6"
AB0\/1:: ASPHALT ON NORTH SIDE. S,~W CUl
Ai_l EXISTING ASPHALT EDGES.
P'.-=?OPOSF.') 5' SIDEW.ti..U~

MA l,'.£ST ROOM
R£LOCATE EXISTING 6"¢ PVC DRAIN TO
S1-JOWr·I LOCATION
CONSTRUCT 2'X2' CONC. CATCH BASIN W/

STEEL TRAFFIC GRATE

,..
l

J AND
~R TO THE
SOILS REPORT.

i

rlTI

I

SIT!E INF0Rtv1A TION
PARKING REQUIRED: 25

SECTION A-A

PARKING PROVIDED: 25

SCALE: 1"=2'

ZONE: GENERA.L COMMERCIAL
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STRUCTURAL NOTES:
GENERAL
I-

ALL C.ON5TRUCTION SHALL BE IN CONFORMANC,E WITH ICICl"1
EDITION OF THE UNIFORM 6UILDINcS CODE AND SUPPLEMENTS
UNLESS HIGHER STANDARD 15 CALLED FOR.

2-

THE CONTRACTOR SHALL VERIFY ALL DIMENSIONS AND
CONDITIONS AT THE SITE.

5-

THE CONTRACTOR SHALL BE RESPONSIBLE FOR SAFETY AND
PROTECTION WITHIN AND ADJACENT TO THE JOB SITE.

4-

DO NOT SC.ALE DRAy,{INcSS. IF DIMENSIONS ARE IN GUESTION,
THE CONTRACTOR SHALL BE RESPONSIBLE FOR OBTAINING
CLARIFICATION FROM THE EN6INEER OR OWNER BEFORE
CONTINUING WITH CONSTR.1.JCTION.

5-

THE TYPICAL DETAILS SHALL BE USED Y'IHEREVER
APPLICABLE UNLESS OTHERil'llSE NOTED ON THE DRAHINGS.
NOTES AND DETAILS ON DRAWIN65 SHALL TAKE
PRECEDENCE OVER GENERAL NOTES AND TYPIC.AL DETAILS.

6-

ALL OMISSIONS OR CONFLICTS BETV'£EN THE VARIOUS
ELEMENTS OF THE HORKING DRAWIN6 AND/OR
SPECIFICATIONS SHALL SE BROUGHT TO THE ATTENTION OF
THE ENcSINEER BEFORE PROCEEDING WITH ANY WORK
INVOLVED. IN CASE OF CONFLICT, FOLLOW MOST STRINGENT
REQUIREMENTS AS DETERMINED BY EN51NEER WITHOUT C.OST
TO OWNER.

1-

OBSERVATION VISITS TO THE JOB SITE BY BULLOC.H
BROTHERS ENcSINEERING FIELD REPRESENTATIVES SHALL
NEITHER BE C.ONSTRJ.JED AS INSPECTION NOR APPROVAL OF
CONSTRUCTION.

f>-

SEE ARCHITECTURAL PLANS FOR FINISH MATERIALS AND
INFORMATION THAT 15 NOT STRUCTURAL IN USE.

FOUNDATION
I- ALL WATER SHALL BE REMOVED FROM FOUNDATION
EXGAVATION PRIOR TO PLAC.IN6 OF CONCRETE. DO NOT
POUR CONCRETE UNDER WATER OR ON FROZ~N GROUND.

2- ANY FILL TO BE PLACED UNDER THE FOOTIN65 SHALL BE A
WELL 6RADED 5RANULAR MATERIAL WITHIN THE LltvilTS SET
BY THE SOILS ENGINEER. THE WIDTH OF C.OMPAC,TED
5TRUC.TURAL FILL SHALL EXTEND A MINIMUM DISTANGE EQUAL
TO THE DEPTH OF FILL BEYOND THE ED5E5 OF THE
FOOTINcSS.
3- ALL FILL AND BACK FILL SHALL BE COMPAC.1'ED TO A
MINIMUM OF q59o OF MAXIMUM RELATIVE DENSITY OF
BUILDING C,ONSTRUC.TIO~ AND '10% FOR 6ENERAL SITE Y'iORK.

4- ANY UNUSUAL SOIL C.ONDITIONS (V'lATER, SOFT LAYERS, ROCK
OUTCROPPINGS, i::TC.) ENCOUNTERED DURIN6 EXC,AVATION
FOR FOOTIN<SS SHOULD BE IMMEDIATELY BROUGHT TO THE
ATTENTION OF THE SOIL ENcSINEER.
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CEDAR CITY

:\l;t)Ur
il;,1rnlrt Sturl~~

Coundl .\ Jcmbcrs

Kip 11,m~en
G,"flr£i.! Uclh Thnmp,,.PI\

P.O. l3ox 249
IO Norlh Main • Ced:u-City. UT 8-l72 1

)l1f111 W,:,I\\O('tl

S1~, ( \V\):-<I

435-586-2950 • Fax 435-586-4362
11·11·11·.ct'dar<"ity.org

City ~J.111.1µ,·r

J,..._. .\ lcllinv

_;_ "· :).1 ECT REVillW AGENDA

The Project Review Board will I: · ':1meeting Thursday, August 23, 2001 at 10:00 a.m. in the
second floor conference room, I < 0nh Main, Cedar City, Utah 84720. The agenda will consist
of the following:

1.

Approval of Mint::.

2.

Conditional Use- i'. :·,: t at approximately 1251 North Field Road- Cedar Holding.

3.

Building addition

4.

Building addition . 108 N. 2774 W.- Metalcraft

Cedar City Corporation does n: ·,
religion, age or disability in em ,-,

l l-i3 0 N. !\fain- Sears

: -;minate on the basis of race, color, national origin, sex,
,; .: nt or the provision of services.

Jf you are planning to attend tb i:-:

':: c meeting and, due to a disability, need assistance in
..
accessing, understanding, or p.:;·• , a ting in the meeting, please notify the City not later than the
day before the meeting and we ,,. .. : r:; to provide whatever assistance may be required.
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RETAIL STORE ADDITION AT SEARS
Four retail shops and a covered storage area are proposed. The stores will be built out of the
same material as Sears; masonry and a metal roof. The original soils report from the Sears
building will be used. There is adequate parking. Bob suggested they restripe the parking stalls.
The circulation is fine. There are 25 parking stalls, only one ADA stall is required. However,
Carl would like them to add one ADA stall closer to the shops near Main Street. The sidewalk
will be flush with the parking lot. An existing driveway that is shared with the neighbor will be
used. Water will drain to the street. A sewer/ drainage impact fee will be assessed. They need to
talk to Kendall about whatever level of power will be used. Randy will go over the plans and
discuss options.
Kit made a motion to approve. Clint seconded the motion. The vote was unanimous.

METALCRAFT AD.DITION
The addition will be 4000 sq. ft. A soils report needs to be turned in. A prairie dog letter has
already been submitted. Bob will calculate the amount of parking needed. ADA requirements are
already met. There will be not change to the trash receptacle or signs. Phones and power are
adequate.
Kit made a motion to approve the project, subject to a parking count, a sp1111kler system addition
and a soils report. Clint seconded the motion. The vote was unanimous.
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SUBSURFACE CONDITIONS

Based on the exploration performed for this investigation, the on-site soils within
exploration B-1 generally consisted of approximately 1 foot of fill which was untreated
base coarse, overlying layers of loose to medium dense sand and silty sand and medium
stiff to stiff sandy silt soils which extended to the bottom of the hole at a depth of 16
feet below the existing ground surface.
The on-site soils within exploration B-2 generally consisted of approximately 1 foot of
fill which was untreated base coarse, overlying layers of loose to medium dense sand
and silty sand soils which extended to the bottom of the hole at a depth of 15-1/2 feet

5
=

below the existing ground surface. A one foot thick layer of Sandy Clay soils was
encountered at a depth of 9 to 10 feet below the existing ground surface.
The subsurface conditions encountered within exploration "Center West Suite Trench"
consisted of 4-1/2 inches of concrete overlying 8-1/2 inches of Untreated Base Coarse.
The Untreated Base Coarse was underlain by asphaltic concrete which was
approximately 3 inches thick. The asphalt was underlain by 4 inches of Untreated Base
Coarse which was underlain by approximately 22 inches of sandy gravel with cobbles.
The drain pipe was encountered at a depth of 42 inches below the top of the slab. The
enclosed photographs shows the drain pipe and asphalt.

Photograph of Drain Pipe

6

Photograph of Asphalt Layer

7

The subsurface conditions encountered within exploration "West Suite Trench"
consisted of 4 inches of concrete overlying 8 inches of Untreated Base Coarse. The
Untreated Base Coarse was underlain by approximately 10 inches of sandy gravel with
cobbles. Asphaltic concrete was encountered at a depth of 22 inches below the top of
the slab.
Groundwater was not encountered within the depths explored for this investigation.
However, slightly moist to moist soils were encountered throughout the depths
explored.
The encountered subsurface conditions are described in detail on the enclosed trench
and boring logs plates 2 through 5.

The stratification lines shown on the enclosed

trench log represent the approximate boundaries between soil types. The actual in situ
transition may be gradual.

Due to the nature and depositional characteristics of the

native soils, care should be taken in interpolating subsurface conditions between and
beyond the exploration locations.
POSSIBLE CAUSES OF DISTRESS

Based on field and laboratory data observed and collected for this investigation, it is our
opinion that the cause of the distress conditions at the subject building was most likely
due to the hydro-collapsible soils which exist beneath the foundation of the structure.
The hydro-collapsible soils appear to have experienced an increase in moisture content
along the western edge of the building. The result of the increase in moisture caused
the soils to consolidate which resulted in settlement of the foundation and slabs of the
structure generally in the western two units. However, some cracking was observed in
the walls and slabs of the eastern two units.
In the previously mentioned geotechnical investigation for the Arctic Circle/Sears
property, it was recommended that "overexcavation should extended a minimum of 4
feet below the bottom footings or 2 feet below the existing ground surface whichever is
greater.

Within exterior flatwork, slabs on grade, and pavements, overexcavations on

the order of 18 inches beneath the supporting gravel layer or 18 inches beneath the
original ground surface whichever is greater will be required.

8

Excavations should extend laterally at least 5 feet beyond building areas or to a distance
equal to the depth of structural fill, whichever is greater. The excavations should extend
laterally at least 2 feet beyond exterior flatwork and pavement areas."
Based on the observations and testing performed, it is our opinion the overexcavation
and re-compaction as quoted above was not performed as recommended in the
previously mentioned geotechnical investigation. The following are the reasons for this
conclusion:
1. Cuts in the asphalt for the new construction were only approximately 12 inches
laterally beyond the foundation wall.

It was recommended that excavations

extended at least 5 feet laterally beyond the building areas. It is obvious that the
soils were not removed and recompacted 5 feet laterally from the building.
2. Two exploratory borings were performed within 5 feet of the exterior of the
foundation along the west side as shown on plate 1. In place moisture and density
tests were performed as well as maximum density tests were performed to evaluate
the percentage compaction of the soils within a 5 feet laterally of the building. The
average of the density tests in the three feet below the footings for both borings is
100.5 pounds per cubic foot. The maximum density for the soils in the same area is
128.5. Utilizing the above numbers the average percentage compaction in the soils
analyzed is 78.2 percent of ASTM D 1557. 90 percent compaction is required by
the geotechnical investigation. Therefore it is our opinion that the soils analyzed
were native un-compacted soils. The soils should have been compacted to be in
compliance with the geotechnical investigation.

l

It is therefore our opinion that if the soils were overexcavated and recompacted asJ
recommended in the previously mentioned geotechnical investigation, excessive
settlement would not have occurred.

POSSIBLE SOURCES OF MOISTURE
Hydro-Collapsible soils generally will not consolidate until an increase in moisture
content is experienced.

Based on our explorations it appears that an increase in

moisture content has occurred in the soils within the borings.

A leak test was

performed by a local plumber on the drain pipe which passes underneath the building
9
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A.

Bulloch Engineering.

2

Q.

The principal there?

3

A.

Danny Bulloch.

4

Q.

There are two parcels as part of that survey?

5

A.

Yes,

6

Q.

Which parcel was the Sears building constructed on?

7

A.

It's parcel No. 2.

8

Q.

And parcel No.

9

A.

It's Arctic Circle.

10

Q.

There's a strip on the right side of parcel 1 which goes

11

sir.

1 related to?

all the way down to parcel 2.

12

A.

Yes,

13

Q.

What is that?

14

A.

That's -- the purpose of that is a driveway to unload

sir.

15

our delivery trucks and customer service trucks.

16

back to the loading dock.

17
18
19

Q.

A.
overhang.

21

line·.

23

With respect to the southeast corner of that property,

where was the Sears building to be located?

20

22

It would come

Q.

Right on the property line, with respect to the two feet
The overhang was supposed to be right on the property

The date of that survey, are you able to see that?

Lower left hand corner.

24

A.

Lower left hand corner.

25

Q.

All right.

It's 3/30/99.

With respect to the time frame in which the

-241
2
3

A.

It's near the time.

It may have been a month or two

after that that we started.

4

Q.

5

state?

6

A.

Yes,

7

Q.

Did you review that with Mr. Clay Bulloch before

8

Was the -- was that property corner -- southeast corner

it was.

construction began?

9

A.

It seemed to me that we walked the property line.

10

Q.

In conjunction with your plan to build the Sears

11

building and Arctic Circle's moving forward, was a geotechnical

12

investigation conducted and report obtained?

13

A.

Yes.

14

Q.

I won't ask you about Exhibit 4 other than is that the

15

@

Sears building was constructed, is that near that time?

report that was ultimately received?

16

A.

Yes, sir.

17

Q.

Its date?

18

A.

The date on the report is April 29 th ,

19

Q.

Look at Exhibit 5.

20

A.

Okay.

21

Q.

Tell me what that is.

22

A.

That's the site plan for the Sears store that was built

23
24

25

1999.

in 1999.
Q.

It appears to show the -- a two foot overhang on the

building; is that correct?
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A.

It was July or very first part of August of 2001.

2

Q.

Could you recount just briefly what you and Mr. Bulloch

3

4

talked about?

A.

I can.

I was in the process of selling one of my

5

buildings downtown, and I was wanting to do a 1031 and add some

6

rental units on my existing Sears store.

7

asked him about adding the units on and giving an approximate

8

square feet of 1,000 square feet to 1200 square feet each, and we

9

wanted four of them.

I came to Clay and

10

Q.

All right.

11

A.

He said it was doable, and then we got talking about

What was his response?

12

price, and he gave me an approximate estimate of $35 a square

13

foot.

14

Q.

What, if anything, did you and he plan to do?

15

A.

Well, he had planned to go down to Bulloch Engineering

16

and obtain the plans, and said that he would set up a date with

17

the City and to see if we can get it approved, see if we met the

18

requirements.

19

Q.

Did he subsequently bring plans to you?

20

A.

The first time I seen the plan, he brought one plan was

21

to the project review at the city office.

22

Q.

When was that?

23

A.

It had to be August the 24~,

24

25

somewhere around there.

Q.

All right.

Let me just --

I believe -- 24 th ,

26~,
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Q.

What do you understand that to be?

2

A.

That's the agenda for the City on the project review

3

4
5

that Clay and I attended prior to getting the project approved.
Q.

What date -- you see the date on that agenda?

First

line.
Oh, August 23 rd ,

6

A.

First line, okay.

7

Q.

Tell me what you did with the council that night and

2001 at 10 a.m.

8

with respect to the one plan, the site grading plan which you

9

have.

10

A.

Well, we met.

I think there was a Kit Wareham, Bob

11

Buhanan, several other people from the Utah Power and different

12

people were there when we met.

13

power -- whether power was adequate or not, and the parking was

14

adequate enough, and they approved the project.

They discussed the parking,

15

Q.

Did you discuss anything with respect to soils?

16

A.

Oh,

yes.

I believe that they stated in here that

17

they're talking about the parking, and then they stated that the

18

original soils report

--

19

Q.

Just

20

A.

Yeah.

21

Q.

Would you just read the first three lines

22

A.

Sure.

23

Q.

-- of that entry?

24

A.

Sure.

25

proposed.

--

Four retail shops and a covered storage area are

The storage will be built out of the same material as

-301

Sears, masonry and a metal roof.

The original soils report from

2

the Sears building will be used.

There is adjacent parking.

3

4

Q.

Well, that's all right.

Was that

is that soils

report that one that we've been discussing?

5

A.

Yes, sir.

6

Q.

That's Exhibit 4?

7

A.

Exhibit 4, uh-huh.

8

Q.

Now look at that site grading plan, okay?

9

A.

Which exhibit?

10

Q.

That's No. 8.

11

A.

Oh, No. 8.

12

ahead.

13

Q.

14
15

I think this is -- yes, I have No. 8.

I have No. 8.
I direct your attention down by the date just to the

left of the date box, there's a note.
A.

Go

Sure.

Would you read that note?

All site and foundation work will be done

16

according to the soils report by Geo Consultants, dated April

17

29th, 1999.

18

Q.

19

Did that site grading plan deal with the location of the

drain pipe?

20

A.

According to this plan it states that the

21

Q.

You have

22

A.

Oh, okay.

23

Q.

-- to which you're drawing our attention.

24

A.

It's this area right up here, your Honor.

25

--

I want you to refer the Court to the area --

here in the instructions -- let's see.

It says down

•
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•

Q.

Where did you get the -- well, strike that.

It appears

2

to bear the seal of the engineer.

3

copies that had these engineers' signature on them and this seal?

4

A.

Yes,

5

Q.

Look at No. 10 Exhibit.

I did.

Did you at some point get

I got them from the City.
Mr. Cheek, behind each one of

6

those -- or in conjunction with each one of those in the packet,

7

you have a small copy .

8

9

A.
Okay.

Oh,

I see.

I pulled them all out.

Yeah,

Number 10, I'll look at the small copy.

10

Q.

All right.

11

A.

I see No. 10.

12

Q.

Where did you obtain a copy of that?

13

A.

I --

14

Q.

(Inaudible} .

15

A.

Excuse me.

16

Q.

Did you have -- strike that.

I'm sorry.

Okay.

You see No. 10?

I also received this from the City.
I'd like you to fold those

17

up, if you can, and put them back in there someway so we don't

18

lose track.

19
20

21

A.

All right, sure.

Sure.

I've got two left hands here.

We' re good to go.
Q.

You previously indicated that Clay went forward with

22

construction in the (inaudible} part of October.

23

constructed or what -- what was in place during October?

24

A.

25

stem wall,

What had he

Well, at the end of October he had had the footings, the
rough plumbing in and the floors.
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Q.

For?

2

A.

For the

3

Q.

Four units?

4

A.

--

5

Q.

What kind of floor did the storage unit have?

6

A.

It had the original asphalt.

7

Q.

So at that point,

8

four units.

Clay about the

then, did you have a discussion with

getting finalization on his costs?

9

A.

I did.

10

Q.

Tell me about that discussion.

11

A.

Well, I was doing the 1031 through Deborah Blackburn,

r-

12

which was my attorney.

13

order to go forward with the 1031 exchange.

14

several times to get me a bid, and during a period -- I don't

15

know exactly when -- but I walked out and told him that after

16

this all work stops until I get a bid.

She was pressuring me ·to have a bid in
I had asked Clay

17

Q.

Was that the state where the walls were up?

18

A.

Yes, the walls --

19

Q.

{Inaudible) and the floor?

20

A.

Yes, sir.

There were no walls.

It was just the

21

concrete -- the -- maybe the stern walls, but nothing -- nothing

22

else.

23

Q.

The footing and the --

24

A.

The footing,

25

Q.

Up to the floor.

stem walls and the floor.
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1

his bid and added that up and came to 198,070.

2

understanding the total would -- was going to be.

That was what my

3

Q.

Did you have an opportunity to review this with Clay?

4

A.

Yes,

5

Q.

Tell me about that discussion.

6

A.

After I

I did.

Go into it?

received Clay's bid and I took and figured this

7

out, Clay came into my office, and I asked him if he would match

8

Monty Stratton's bid, and he said,

9

he would.

"Yeah, yeah,

yeah,

yeah,u that

That's his expression.

10

Q.

Look at Exhibit 13.

11

A.

Okay.

12

Q.

What is that?

13

A.

That's Clay's bid.

14

Q.

There's a total figure of 211,3 --

15

A.

Yeah,

16

Q.

How does that tie,

17

A.

Well,

211,320, uh-huh.
if it does,

to the Stratton bid?

I took off the -- I think the excavation, the

18

footings and foundation and concrete,

19

think I got an estimate of the rough plumbing from Clay.

the interior floors,

20

Q.

What were you trying to do in that effort?

21

A.

I

22
23

24
25

was just kind of leery of -- well, not leery, but I

was trying to just compare the two bids.

Q.

All right.

comparable --

A.

and I

Uh-h~h.

In your effort to have the two bids be

-38-

1
2

3

Q.

-- what did you have to do either to Clay's bid or to

Stratton's bid?

A.

Well, I had to take Clay's bid and add it to Stratton's.

4

Stratton's bid was only 100

5

on there, it states the bid is to complete exterior only on

6

existing concrete slabs with plumbing already completed.

7

8
9

10

Q.

I think 143,975, and if you look

So in order to compare the two, then what did you have

to do to Clay's?

A.

I had to take Clay's -- I'm a little bit confused here,

but I took Clay's bid, added up all the things that --

11

Q.

He had already done?

12

A.

Yeah, he had already done, and then added it to Monty

13

Stratton's bid.

14

rough in plumbing that Clay had put in.

15

16

Q.

The only thing I didn't have on here was the

Did Stratton have copies of the building plans from

Bulloch Brothers Engineering?

17

A.

Yes, sir.

18

Q.

Did Clay have copies of those plans?

19

A.

Yes, as far as I know he should have,

20

yes.

I wouldn't

start a building without them.

21

Q.

Were those plans the basis of the bid?

22

A.

Yes.

23

Q.

What was the understanding you reached then with Clay?

24

A.

I -- the understanding was that he was going to match

25

Monty Stratton's bid, and I told him to go ahead.
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A.

Original elevation, uh-huh.

2

Q.

And No.

3

A.

Number 15 is a rendition that Clay come up with.

4

Q.

Now you described the benefit -- he said it would look

5

15, what Clay proposed?

better?

A.

6

He said it would look more commercialized.

7

one we had looks like little houses.

8

esthetic.

9

had.

10

Q.

The other

This would be more

Also, blend in better with the building than what we

At the time of the original proposal, which is shown in

11

No. 7, do you know what the plans called for with respect to

12

footings underneath those 40 units?

13
14

A.

Yes, sir.

The original plan called for the footings

inside the interior space of the four units.

15

Q.

Look at Exhibit 10.

16

A.

Exhibit 10?

17

Q.

Just look at the small one there.

18

A.

Oh, okay.

19

Q.

Can you see the footings on those three internal walls?

20

A.

Yes,

21

Q.

Did you see the

22
23

24

25

I'm sorry.

Could you look --

Yes, sir.

you can.
in that area after the excavation was

done during the correction process?

A.

That area was checked out and verified,

and no footings

was put in.

Q.

With the new design shown in No. 15, did that work
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without footings?

2

A.

I

3

Q.

Thank you.

4

A.

I

5

Q.

All right.

6
7

10

could tell you what I

found out later, but

Turn to Exhibit 16.

--

Are you familiar with

those photographs?
A.

8
9

have no knowledge, sir.

I am.
MR. MCIFF:

Excuse me just a moment, your Honor

(inaudible) .

Q.

BY MR. MCIFF:

I asked you first just -- to just

11

indicate what it shows, and then I'd like to ask you about the

12

dates and supply some additional information about that.

13

footings -- or photos 1 and 2, what do they show?

14

15

A.

First,

That shows that the building is starting to separate at

the expansion joint.

16

Q.

What was the remedy and who employed it?

17

A.

Well,

I had called Clay.

Originally this area here was

18

less than a 16t\ of an inch, and when it started separating I

19

called Clay.

20

said it was -- it was good.

He came out and put a rope in and caulked it and

21

Q.

Do you know when those photos were taken?

22

A.

I'm going -- April 2003.

23

Q.

Well, I'm not

24

A.

I don't

25

--

--

I think April 2000

--

there's no dates on

them, but I think it was in March or April 2003.
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1

A.

Uh-huh.

2

Q.

That has been identified at first as a -- showing the

3

thickness of the pipe with respect to a quarter, and then the

4

other two photographs were identified as just being inside the

5

building.

6

A.

Uh-huh.

7

Q.

After it was excavated to find out the problem, and it

8

shows two joints on the pipe just inside the building.

9

A.

Uh-huh.

10

Q.

Would that have been the

in the area where you -- in

11

terms of footage, but the general area where you encountered the

12

leakage?

13
14

A.

I would say it's just right in the area near the outside

of the building.

15

Q.

That west foun -- that west wall?

16

A.

Uh-huh.

Where the quarter is; the quarter against the

17

pipe, the code says it has to be scheduled 40 underneath a

18

building, and this looks like it's what called SDR-35, which is

19

sewer pipe designed for outside of a building to be in the

20

ground, but not under a building.

21

is about half of what is required under the building.

22
23
24

25

Q.

So it appears the thickness

So if this pipe were left under or the additional

constructed over this pipe, that would violate code?
A.

Correct.
MR. MCIFF:

You may cross examine.
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Q.

BY MR. MCIFF:

All right.

Will you supply us with test

2

results that you found that did not meet the requirements imposed

3

in your geotechnical recommendations?

4

THE COURT:

5

THE WITNESS:

Did you understand the question?
The -- all the tests

yes.

All the test

6

results are contained within the report.

7

pass.

8

reviewing that may have passed the -- but they were in the -- in

9

the center of the building that was under the asphalt, so that's

Most of them did not

There are a few tests in -- that appear after just

10

why I'm trying to

11

say that they didn't meet the requirements.

12

13
14
15

Q.

BY MR. MCIFF:

Okay.

The tests along the bearing walls,

what were the results of those tests?
A.

In borings 1 and 2 it appears that all of those tests

did not meet the requirements.

16

Q.

17

Mr. Cheek?

18

A.

19

all of the tests in this report, you can't

All right.

Okay.

What kind of recommendations did you make to

They're contained the recommendation sections of

the report.

I
i

20

Q.

Page?

21

A.

I'm turning there right now.

22

THE COURT:

23

THE WITNESS:

24

'l'HE COURT:

25

THE WITNESS:

Which exhibit are you looking at?
This is Exhibit 25.
Okay.
And I'm trying to see what page they start

,
I
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2

MR. MCIFF:
me, your Honor.

3

4

excuse

Referring to your report, No. 25

May I have a minute with my client?

(Counsel confers with client)
Q.

BY MR. MCIFF:

Did you do soil tests after the repairs

5

to -- on the Sears addition to determine whether or not there was

6

compliance with the standards?

7

A.

I believe there were compaction -- or density tests ran,

--

8

and I

9

bullet No.

If you turn to page 9 of the Exhibit 25 report,

yeah.

--

or No. 2 on that page.

--

If you go down to

--

well,

10

I'll just read that.

11

performed within five feet of the exterior of the foundation

12

along the west side as shown on plate 1.

13

place moisture, dens -- moisture and density tests were

14

performed, as well as maximum density tests were performed to

15

evaluate the percentage compaction of the soils within a five

16

within a five -- within a five foot laterally of the building.

17

"The average of the density tests in these three feet

It will

it says, "Two borings were

In the moisture

in

18

three feet below the footings for those borings is 105.5 pounds

19

per cubic foot.

20

area is 128.5.

21

compaction of the soils analyzed is 78.2 percent of ASDMD 1557.

22

90 percent compaction is required by the geotechnical

23

investigation."

24

25

Q.

The maximum densities for the soils in the same
Utilizing the above numbers, the average percent

So your conclusion was that the -- there was not

adequate compaction?

I
I
I

!lif:
,;.

;p
ii
11:

:I
:!
,i

}
i

l
l
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2
3

4

still in process?

A.

I believe -- I recall some of the work still being in

process.
Q.

All right.

Look at page 1 of that report.

Is that the

5

same information that I asked you about a few moments ago that

6

was part of another exhibit?

7

A.

Yes, sir.

8

Q.

I think you've said that all of those little circles --

9

10

numbered circles represent photographs and the arrow points the
direction to which the photograph is taken?

11

A.

Yes, sir.

12

Q.

I'm going to ask you to look at the photographs now with

13

us and tell the Court what you see first on photo 1.

--

14

A.

Photo 1 is looking generally east.

15

Q.

Between

16

A.

Between unit 2 and 3.

17

Q.

Okay.

18

A.

We are -- the CMU wall is the south facing wall of the

The

19

unit.

20

the excavation in that area for the foundation appears --

We are seeing the concrete slab that has been removed and

21

Q.

The wall with the plugs on it?

22

A.

The wall with the plugs would be the partition wall

23

24
25

between unit 2 and unit 3.
Q.

Was that a wall that should have had a footing

underneath it?

-931
2

A.

Yes.

According to the Bulloch Brothers' plan, yes, it

should.

3

Q.

Was there a footing there?

4

A.

It does not appear that there is a footing there.

5

Q.

What is the black strip?

6

A.

The black is asphalt from the original parking lot prior

7

to the addition that was left underneath the building.

8

Q.

How close is it to the exterior south wall?

9

A.

It appears it's approximately 24 inches.

10

Q.

Do you have actually a blow up of that tape in the next

11

photograph?

12

A.

Yes.

13

Q.

So it's a little bit over 24?

14

A.

Yes.

15

Q.

What did that tell you when you looked at that?

16

A.

That photograph is evidence that the lateral excavation

17
18
19

Photograph 2 is the blow up.
You see the asphalt?

It appears that it's 28 inches.

required in the geotech report was not followed.

Q.

If it would have been followed,

how far should that

asphalt have been cut back?

20

A.

At least five feet.

21

Q.

What is the consequence on the failure to cut that back

22

and open that area?

-- sorry,

23

A.

I

24

Q.

All right.

25

I don't understand the question.

Can you accomplish the required objective of

five foot of compacted layered soil when you don't have access
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Q.

Look at Exhibit 3.

2

A.

Okay.

3

Q.

You referenced a Bulloch Brothers survey?

4

A.

Yes.

5

Q.

Does that appear to be the survey to which you made

6

reference?

7

A.

Yes,

8

Q.

It surveyed two parcels.

9

10

it is.
The testimony indicates it's

the Arctic Circle parcel, No. 1, and parcel 2 is the Sears
parcel.

11

A.

Yes.

12

Q.

All right.

Go back to Exhibit 20.

Do you show on the

13

face of your survey references to the Bulloch Engineering points

14

of reference?

15

A.

Yes.

16

Q.

Would you point those out for us now?

17

A.

The reference or the reference points?

18

Q.

Yeah, where they're located and what they state.

19

A.

Okay.

20

There was the rebar cap on Main Street about

midpoint of the survey.

There was the --

21

Q.

On the left side?

22

A.

Pardon?

23

Q.

On the left side of the --

24

A.

Yeah,

25

the west side on Main Street, left side.

there was the northwest corner of the property.

Then

There was a

-71

point on line as well as the northeast corner, and on the east

2

side there was two points on line for the east boundary.

3

Q.

All right.

Did that provide you the frame of reference

4

you needed then to determine whether the -- or determine the

5

location of the actual building that had been constructed?

6

A.

Yes.

7

Q.

Did you find a discrepancy between the location of the

8

building and the property lines?

9

A.

Yes,

10

Q.

Right behind your survey map is an enlargement of that

11

corner.

I show it on the survey.

Would you turn to that?

12

A.

Okay.

13

Q.

Does that enlargement allow you to read the numbers and

14

describe the discrepancy between the survey and the building

15

location?

16

A.

Yes.

17

Q.

Quickly tell us what you found with respect to the

18

19

features.

A.

Well, at the northeast corner there's the 1.65 foot

20

overhang of the building.

21

overhang.

22

conditioning pads 1.3, a Dish antenna at 6.36, and 3.07 in the

23

center of the offset there.

24

the south overhang.

25

Q.

At southeast corner there's a 1.3

It shows the east line of the concrete air

Then .21 down on the south side of

So with respect to the building itself,

you have three
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A.

May of

2

Q.

Do you recall whether or not Exhibit 5 was ever shown to

3

'99.

you by Mr. Cheek?

4

A.

I don't --

5

Q.

With respect to the Sears.

6

pages.

7

A.

Yes.

8

Q.

Okay.

There are several pages.

Well, take a look at the

Did you ever see these plans?

My question is this, at some point did you give

9

Mr. Cheek an itemized

an itemization of what it would cost --

10

what you would charge

your company would charge to build the

11

Sears building?

12

A.

Yes.

13

Q.

Do you recall when that would have been?

14

A.

It would have probably been the end of April in 9 -- or

15

16
17

end of May in '99.

Q.

Okay.

So if these plans are dated May the 7 th ,

think you would have had the benefit of these plans?

18

A.

I think so.

19

Q.

Now you've heard me talk about Exhibit 13.

20

Would you

I'll give you a moment to fold that up like you did with that.

21

A.

Okay.

22

Q.

What is -- well,

23

do you

let me ask you, do you recognize

Exhibit 13?

24

A.

Yes,

25

Q.

Who prepared Exhibit 13?

I do.
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that way.

2

Q.

3

times.

4

A.

More than once,

5

Q.

So then --

6

A.

I mean they range from 12 feet in the air down to two

7
8

9

10

No, but you -- you've seen them operated a number of

feet in the air.

Q.

Well,

yes.

I don't know what you want me to answer.

I'm asking you if you had the roller that you

used, and you were sitting here and a driver was sitting on it
operating it --

11

A.

Uh-huh.

12

Q.

-- what would the height of the driver's head be as

13
14

related to that television there?

A.

15

About the top of that television.
MR. MCIFF:

All right.

16

height,

17

but I used to list it at 5,

your Honor.

It used ta be an inch higher on this side,

18

Q.

BY MR. MCIFF:

19

A.

I guess.

20

Q.

All right.

21

I'm assuming that's about my

9, but now list it at 5, 8.

ls that about the height it would be?

Thank you.

You testified that the four

corners of the Sears building had been staked.

22

A.

Yes.

23

Q.

Is that correct?

24

A.

Yes.

25

Q.

Look at Exhibit 3.
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A.

Okay.

2

Q.

This has been received as a survey performed by Bulloch

3

Brothers March 30 th ,

4

months of when you began the Sears construction.

5

it was

6

would have seen, or do you know if there was another survey done?

'99, which would have been within a couple of
Do you know if

if this is the surv~y that produced the pegs that you

7

A.

I have no idea.

8

Q.

As you look at this exhibit, it appears that the

9

southeast corner would have been staked, and perhaps a couple of

10

other corners.

11

page.

I'm going to have you look at Exhibit 5, first

That's the -- that's labeled site plan.

12

A.

Okay.

13

Q.

If you'll note the southeast corner appears to be the

14

same on both Exhibit 3 and Exhibit 5, the extreme corner of the

15

building.

Does that look right?

16

A.

I guess, yeah.

17

Q.

At the northeast corner of the building is also on the

18

property line as shown on both of those exhibits, correct?

19

A.

Correct.

20

Q.

But the south side of the Sears building would diverge

21

from the south property line on the survey.

22

correct?

23

A.

Yes.

24

Q.

There is a separation there?

25

A.

Uh-huh.

Does that look

-164-

1

Q.

There's no indication that I can see on Exhibit 3 of the

2

other two -- or the other -- the corners of the building being

3

located.

4

that?

Can you see anything on that exhibit that would reveal

5

MR. SNOW:

6

MR. MCIFF:

7

MR. SNOW:

8

MR. MCIFF:

Excuse me, which exhibit, Counselor?
I beg your pardon?
Which exhibit?
Exhibits 3 and 5, comparing the two.

9

Q.

BY MR. MCIFF:

10

A.

No.

11

Q.

Southeast corner is common to both?

12

A.

Correct.

13

Q.

But I can't see on Exhibit 3 where any other corner of

14

15
16
17

18

Do you understand my question?

the building would have been located.

A.

This is a site plan.

wasn't staked.

Q.

Can you?

It doesn't mean that it was or

It's a site plan.

No, but I'm talking about the other survey.

Exhibit 3 -

Exhibit 3, which you have.

19

A.

Okay.

20

Q.

Southeast corner,

21

A.

I can see that.

22

Q.

Can you see where any other corner of the building

23

Okay.
you can see that?

itself was located in that survey?

24

MR. SNOW:

25

MR. MCIFF:

Excuse me, of which exhibit?
On No. 3 on the Bulloch Brothers Engineer

-1651

survey.

2

MR. SNOW:

3

THE WITNESS:

4

MR. MCIFF:

5

THE WITNESS:

6

MR. MCIFF:

7

THE WITNESS:

8
9

10

Q.

Because I don't see a building on Exhibit 3.
Me neither.
Yeah.
You've lost me.
No.

No, you haven't lost me?

BY MR. MCIFF:

No,

-- if you look -- if you compare

that one with the site plan, you can conclude that the southeast
corner shows up on both, correct?

11

A.

Okay.

12

Q.

Are you agreeing

13

THE COURT:

14

THE WITNESS:

15

I'm

Q.

you agree with that?

He said okay.

BY MR. MCIFF:

Yeah, okay.
All right.

My question was, are you

16

aware of any other survey that resulted in the marking of the

17

other corners of the building other than the Bulloch Brothers

18

survey?

19

A.

Are you aware of any other survey?
When a survey comes out and surveys it, they don't

20

produce a drawing that shows four points.

21

plot plan here.

You've already got a

22

Q.

Okay.

23

A.

I don't know the question you're asking.

24

Q.

Well,

25

A.

I don't understand the question you're asking.

I
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1

Q.

I'm trying to find out if you're aware of any survey

2

that would have resulted in stakes on the corners other than the

3

southeast corner?

4
5

6
7
8

9

A.

There was four stakes in the area when I put the

building on it.
Q.

All right.

How many of those -- how many of those

stakes would have beer. removed ir.. your over excavation?
A.

Well, you have to remove the stakes if you're going to

over ex.

10

Q.

Look at Exhibit 5.

11

A.

Okay.

12

Q.

Site plan.

13

A.

Yes,

14

Q.

You see the line that is at once the property line on

15

You got that before you, Exhibit 5?

I do.

the east as well as the outside edge of the building?

16

A.

Yes.

17

Q.

The same is true on the south for part of the way.

18

A.

Okay

19

Q.

Correct'?

20

A.

Correct.

21

Q.

When you over excavated five feet beyond the property

22

line on the east and t~e south, how would you have maintained

23

those stakes on tte property ~orners?

24
25

A.

I can't go five feet to the south.

else's property.

I'm on somebody

That's -- I don't -- I don't understand what

-1671
2

Q.

I'm trying to understand how you over excavated five

3

feet on the east and five feet on the south without wiping out

4

those stakes.

5
6
7

8

A.

The property stakes have to stay where they're at.

I

can't be on somebody else's property.
Q.

So are you saying you did not go five feet outside of

the building?

9

A.

You can't.

10

Q.

How did you get your 10 feet,

11

I$

you're asking me.

It's impossible.
then, on the east and the

south sides?

12

A.

Just with the backhoe.

13

Q.

But did --

14

A.

You're asking me an impossible question.

15

Q.

No,

So --

I'm asking you, did yo~

did you excavate five

16

feet beyond the wall of the building on the east and the south

17

sides?

18

A.

I couldn't.

19

Q.

Well, you

20

A.

I could.

21

Q.

But you did not?

22

A.

I can't.

23

Q.

I'm just asking you what you did.

24

A.

I'm

25

Q.

Did you not -- you didn't excavate five feet beyond the

physically you could do it, correct?

I can't be on somebody else's property.
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1

property line on the east and the south side?

2

A.

I can't.

3

Q.

I understand your answer -- your view of the legal

4
5

6

requirements.
A.

I'm asking you what did you do?

I dug it right on the property line the thickness of the

backhoe.

7

Q.

And that's it?

8

A.

Yes.

9

Q.

All right.

10

Did you put the building -- or did you

attempt to put the building right on the property line?

11

A.

No.

12

Q.

What did you attempt to do?

13

A.

We went in the two feet.

14
15

16

staked.
Q.

I

-- it was already pre-

The reference points for the corners were there.
All right.

You described a conversation about location

of the air conditioning units.

17

A.

Yes.

18

Q.

You did put those across the property line?

19

A.

Yes,

20

Q.

Was that any less invasive than digging out and then

21

I did.

compacting back?

22

A.

Well, of

23

Q.

Was that less invasive

24

A.

Of course it was.

25

Q.

to the neighbor's property?
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1

A.

Yes.

2

Q.

Meaning it would have been -- it would have been worse

3

to have over excavated than it was to the put the air

4

conditioning units there?

5

A.

Yes, it would have been.

6

Q.

The Sears building was completed in due course, and you

7

and Mr. Cheek resolved all matters, and he paid you and you

8

prepared a certificate of completion; is that accurate?

9

A.

Correct.

10

Q.

You reported your first discussion about a Sears

11

addition as having occurred on June 19 th •

12

date your brother passed away,

You say that was the

I believe?

13

A.

Correct.

14

Q.

Did you advise Mr. Cheek that your brother had passed

15

away?

16

A.

No, not that I remember.

17

Q.

All right.

So when you say that he was pressing you in

18

the conversation, that would have been without any awareness of

19

your brother's passing?

20

A.

Correct.

21

Q.

You gave him a cost estimate at some point in time.

22

When was that.?

23

A.

Probably that day.

24

Q.

When did you first -- or when did you have a follow up

25

conversation, then?
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1

THE COURT:

-- it's got to be water that has not leaked.

2

MR. MCIFF:

That's right.

3

THE COURT:

So, but --

4

MR. MCIFF:

--

5

The question is --

how -- how much -- how often is it

replenished?

6

THE COURT:

But Mr. Mciff, if that's your response to

7

what he just said, that's fine.

8

about it?

9

MR. MCIFF:

Yeah.

Anything else you want to say

Well, I want to -- I've never had a

10

chance to comment about his claim with respect to the formation

11

of the contract, and I --

12

THE COURT:

Okay.

We'll get to -- I'm going to give you

13

a few minutes in a minute.

14

else he just said, because if the answer is no, I am done

15

officially with my questions.

16

they're done.

17

So if you don't want to respond, that's just fine.

18

Do you want to respond to anything

They're all written here and

So I'm ready to go ahead and go to the next stage.

Here's the deal.

I have sac through four-and-a-half

19

days of testimony.

20

notes.

21

and I do not want you to beat any horses that are already dead.

22

So each of you can have 10 minutes or so to argue anything you

23

feel like arguing about this case, any area where you think i'm

24

misguided, an}",..;here where you think I should emphasize something,

25

because I think I have a really good idea what's going on in this

I have scads of paper here.

I have lots of

I do not have a perfect memory, but I'm not stupid, okay,

•.
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case, and I'm willing to hear from both of you.

So Mr. Mciff?

2

MR. MCIFF:

3

THE COURT:

you get to go first.

4

MR. MCIFF:

for me to do that is by getting you the

5

proposed findings and conclusions that I've prepared.

6

7

Your Honor, the best way

THE COURT:

Good.

I~.you'd like to do that and you'd

waive your argument~::' s,__,.~onderful.

8

MR. MCIFF:

All right.

9

THE COURT:

Okay.

10

like to argue?

11

12

Mr. Snow, is there anything you would

MR. SNOW:

Yes, your Honor, and I really intend to be

brief, because I think that the Court

oh, I'm sorry.

13

MR. MCIFF:

Well,

14

THE COURT:

You don't get both.

MR. MCIFF:

I don't know why I have to make that choice,

15

You either do this

or --

16
17

I'm

..,....

_,,,,

your Honor.

,

/.I'
@

18

THE COURT:

Yeah.

19

MR. MCIFF:

You see, this --

20

THE COURT:

Frankly, as impatient as I am, okay, we've

Well, no, I --

21

given you four-and-a-half days.

22

are here, okay?

23

okay.

24

not read in 10 minutes and then give you another 10 minutes,

25

okay, because you surely will duplicate something in your

I do understand what the facts

You have now just handed me a 24 page document,

I'm not going to give you 24 pages of documents you could
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1

argument that's in these 24 pages.

2

If you don't want to give me the 24 pages and you want to argue,

3

you --

So I think that's fair.

--

4

MR. MCIFF:

No, I'll

5

THE COURT:

--

6

MR. MCIFF:

No.

7

THE COURT:

Okay.

8

MR. MCIFF:

That's my -- those are my requested findings

10

THE COURT:

I understand.

11

MR. MCIFF:

--

12

THE COURT:

I understand your -- I understand what you

9

13

welcome to do it that route.

Mr. Snow, I'll hear you.

and --

got.

legal conclusions.

Thank you.

14

MR. MCIFF:

15

MR. SNOW:

Thank you.
Your Honor, I'm not going to add anything

16

new, but this is not -- issue has not come up.

17

address the issue of the named defendant.

18

THE COURT:

Okay.

Let me cover that.

I just want to

There has been no

19

evidence that Mr. Cheek -- or Mr. Bulloch as an individual did

20

anything.

21

did it through his construction company.

22
23

24
25

In fact,

MR. MCIFF:

I think all of the evidence has been that he

I consider that -- I consider that subject

admitted in the pleadings.
THE COURT:

Okay.

Then he -- Mr. Bulloch is

dismissed from this lawsuit individually.

will be

The action is against

